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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
Agricultural Marketing Agreement Act, 1937 


ABBOTTS DAIRIES, DIVISION OF FAIRMONT Foops Co. 
AMA Docket No. M 4-13. Secretary’s actions of 
August 20, 1969, and January 20, 1970—Bracketed 
pricing—Class I milk—Order No. 4—Request for 
relied denied—Petition dismissed 


ASSOCIATED MILK Propucers, INc. AMA Docket No. 
M 181-8. Order denying interim relief 


(No. 15,016) 


In re ASSOCIATED MILK PRODUCERS, INC. AMA Docket No. M 
181-8. Decided February 6, 1973. 


Order denying interim relief 


Petitioner’s application for interim relief is denied for the reasons stated 
herein. 


James Wilson Smith, Scottsdale, Arizona, for petitioner. 
Victor W. Palmer, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


Petitioner has filed an application for interim relief with its 
petition under § 8c(15) (A) of the Agricultural Marketing Agree- 
ment Act, as amended (7 U.S.C. 601 et seq.). Petitioner is a 
handler under Order No. 131 regulating the handling of milk in 
the Central Arizona Marketing Area (7 CFR part 1131). The 
petition pertains to a determination by the Market Administrator 
of Order 131 that petitioner owes $12,856.41 under the Order as 
a handler during those months when it did not qualify for exemp- 


tion from monetary obligations as a “producer-handler” as defined 
in the Order. 


Petitioner complains that it was denied process of law be- 
cause the Market Administrator did not furnish with sufficient 
particularity the basis of his determination. Accordingly, peti- 
tioner requests that either the billing be quashed or the Market 
Administrator be directed to explain the basis of his determina- 
tion. In the application under consideration here, petitioner re- 
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quests suspension of procedures to collect the $12,856.41 pending 
final disposition of the petition. 


The application for interim relief should be denied. Petitioner 
fails to show irreparable injury absent interim relief, since the 
payments required by the Order can be refunded to petitioner 
should it succeed on the merits. Furthermore, petitioner has not 
demonstrated a reasonable certainty or even a likely prospect that 


it will succeed on the merits since the main basis of its petition is 
a general allegation of a denial of due process. 


Finally, the application should be denied because of the adverse 
effects upon the interests of others regulated under the Order and 
upon the Order’s regulatory program arising from the withholding 
of financial assessments. See Jn re Sherman Fitzgerald d/b/a 
Sher-Von Dairy, 29 Agriculture Decisions 1119; Jn re Olson 
Dairy, Inc., 30 Agriculture Decisions 1773. 


The application for interim relief is denied. 


(No. 15,017) 


In re ABBOTTS DAIRIES, DIVISION OF FAIRMONT Foops Co. AMA 
Docket No. M 4-13. Decided February 21, 1973. 


Secretary’s actions of August 20, 1969 and January 20, 1970—Bracketed 
pricing—Class I milk—Order No. 24—Request for relief denied— 
Petition dismissed 


Where the challenged actions of the Secretary, (1) which allegedly removed 
“bracketed pricing’ from Order 4 and (2) his refusal to reinstate 
“bracketed pricing” for Order 4, were lawful and may not be set aside, 
the relief requested by petitioner is denied and the petition is dismissed. 


Roland Morris, Philadelphia, Pennsylvania, for petitioner. 
John H. Sandor, for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a proceeding under § 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as reenacted and amended (7 
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U.S.C. 601 et seq.) , hereinafter referred to as the “Act.” The pro- 
ceeding is before the Judicial Officer for the second time, having 


been remanded here for supplemental proceedings by the United 
States District Court for the Eastern District of Pennsylvania. 


This case was initiated by a petition filed February 20, 1970, by 
Abbotts Dairies. The petition complained of two actions by the 


Secretary of Agriculture: the decision of August 20, 1969 (34 F.R. 


13601), which allegedly removed “bracketed pricing” from Order 
4, regulating the handling of milk in the Delaware Valley Market- 
ing Area (7 CFR part 1004) ; and the decision of January 20, 1970 
(35 F.R. 1017), which did not reinstate a system of “bracketed 
pricing” for Order 4. 


A hearing was held upon the petition on June 16, 1970, before 
Jack W. Bain (now retired), then Chief Hearing Examiner of the 
United States Department of Agriculture. The Hearing Exam- 
iner’s decision recommended that relief be denied and that the 
petition be dismissed. This ruling was upheld by Judicial Officer 
Thomas J. Flavin (now retired) ' on February 22, 1971. There- 
after an appeal was taken to the United States District Court for 
the Eastern District of Pennsylvania. 


In an opinion dated November 27, 1972, and supplemental or- 
ders dated December 11, 1972, and January 3, 1973, the Court 
stayed its decision adverse to respondent pending remand to the 
Judicial Officer to rule on whether there was substantial evidence 
in the record to support the Secretary’s decision of August 20, 
1969, which allegedly removed the bracketed pricing concept from 
Order 4, “and to rule on such other aspects of the August 20, 1969, 
Federal Milk Marketing Order as are treated in the Opinion of 
this Court * * *.”? 


The substantial evidence question had not been considered in the 
earlier administrative proceedings because of petitioner’s stance 
at the hearing held upon its petition. Simply stated, the petitioner 
objected to two separate decisions: the one dated August 20, 1969 


1. The office of Judicial Officer is a career position, established pursuant to the Act of 
April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 
ed., Appendix, p. 550). The Department’s first Judicial Officer held the office from 1942 to 
1972. The present Judicial Officer was appointed in January 1971, having been involved with 
the Department’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Officer; and 
8 years as administrator of the Packers and Stockyards Act regulatory program). 

2. The present Decision and Order supersedes the Decision and Order by the prior Judicial 
Officer. In order to properly rule on the “other aspects of the August 20, 1969, Federal Milk 
Marketing Order as are treated in the Opinion” of the Court, this entirely new decision is 
required. 
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(34 F.R. 18601), which allegedly removed bracketed pricing, and 
the one dated January 20, 1970 (85 F.R. 1017), which refused to 
reinstitute bracketing. Yet, it appeared at the hearing that objec- 
tions to the former decision had been abandoned and that peti- 
tioner was contesting only the latter decision. Since it is the pe- 
titioner who initiates these proceedings and who, under the statu- 
tory scheme (7 U.S.C. 608c(15) (A)), determines which actions 
are being contested, respondent’s counsel sought to determine 
whether the August 20, 1969, decision was indeed still being con- 
tested ((15)(A) Hearing, Tr. 10). Petitioner adamantly main- 
tained that it was still contesting the August 20, 1969, decision 
((15) (A) Hearing, Tr. 11, 12). Respondent, accordingly, moved 
that official notice be taken of the hearing record preceding that 
decision. Yet, petitioner objected to notice being taken of that 
hearing record, stating that it was “irrelevant, immaterial and in- 
competent” in that proceeding ((15)(A) Hearing, Tr. 18). It 
was the Hearing Examiner’s error in sustaining that objection 
which brought this proceeding where it is today. The August 20, 
1969, decision was obviously still being contested; yet because of 
that ruling, neither of the administrative tribunals considered the 
hearing record upon which it was based. 


This point must be emphasized, since it underlies the Judicial 
Officer’s earlier decision in this case that the Secretary’s decision 
of August 20, 1969, was presumed valid (Judicial Officer’s De- 
cision, p. 5). Since the petitioner in an 8c(15) (A) proceeding, 
such as the present one, frames the issues as to what is contested 
and what is not, petitioner’s actions at the hearing indicated it 
no longer truly contested the decision of August 20, 1969. The 
Judicial Officer was thus entirely correct in assuming that that 
was petitioner’s position, and in stating that if the decision were 
still being contested, no showing had been made as to its invalid- 
ity. It is not the function of the Judicial Officer to determine for 
an 8c(15) (A) petitioner which actions the petitioner objects to 
and which it does not. The petitioner’s successful objection to 
notice being taken of the record preceding the August 20, 1969, 
decision should have precluded the petitioner from raising any 
further objection to it. 


The issues involved herein relate to “bracketed” pricing of 
Class I milk. The Delaware Valley Order, for many years, con- 
tained an economic formula for pricing Class I milk. Under the 
economic formula, various factors were used to compute a 
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“formula index,” in brackets. An increase in the formula index 
to the next bracket “triggered” an increase in the Class I price of 
20¢. From 1966 to 1969, however, the economic formula in the 
Delaware Valley Order, including bracketing, was rendered in- 
active, on a number of occasions, and a fixed price was estab- 
lished for Class I milk under that Order. On December 26, 1968, 
the economic formula, including bracketing, was rendered com- 
pletely inactive by a permanent change in the Order, and the 
Class I price in the Delaware Valley Order was permanently es- 
tablished at a fixed level, viz., $7.17. 


On August 20, 1969, following a public hearing held on June 
16-17, 1969, the Acting Secretary decided to amend the Order 
to change from the fixed price system to a system under which 
the Class I price would be a fixed price plus “any amount” by 
which the average price per hundred-weight for manufacturing 
grade milk f.o.b. plants in Wisconsin and Minnesota, as reported 
by the Department for the preceding month, on a 3.5 percent 
butterfat basis, exceeds $4.38. Under this new system, changes 
in the Class I price would occur on a penny-for-penny basis, de- 
pending on how many pennies the Minnesota-Wisconsin manu- 
facturing price changed from the preceding month; whereas, un- 
der the earlier (inactivated) formula, which had been in effect 
for many years before the fixed price system was established in 
1968, Class I prices could only change in 20¢ integers. 


For the reasons set forth in the conclusions, the refusal of the 
Acting Secretary to include bracketing in the Delaware Valley 
Order in his decision of August 20, 1969, is a discretionary func- 
tion which is not reviewable, and does not have to be supported 
by evidence. Substantial evidence must support the Secretary’s 
action in putting proposals into marketing orders but not his ac- 
tion in leaving out proposals. In any event, however, the Acting 
Secretary’s decision of August 20, 1969, is supported by substan- 
tial evidence; it contains adequate findings; and the notice of 
hearing was adequate as to the hearing preceding the August 20, 
1969, decision. In addition, the refusal of the Assistant Secre- 
tary to include bracketed pricing in the Delaware Valley Order 
in his decision of January 20, 1970, is valid. 


RELEVANT STATUTORY PROVISIONS 


The following are the relevant provisions of the Agricultural 
Marketing Agreement Act of 1937, as reenacted and amended (7 
U.S.C. 601 et seq.). 
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§ 602. Declaration of policy; establishment of price basing pe- 
riod; marketing standards; orderly supply flow; circum- 
stances for continued regulation. 


It is declared to be the policy of Congress— 

(1) Through the exercise of the powers conferred up the Secre- 
tary of Agriculture under this chapter, to establish and maintain 
such orderly marketing conditions for agricultural commodities 
in interstate commerce as will establish, as the prices to farmers, 
parity prices as defined by section 1301 (a) (1) of this title. 


(2) To protect the interest of the consumer by (a) approaching 
the level of prices which it is declared to be the policy of Congress 
to establish in subsection (1) of this section by gradual correction 
of the current level at as rapid a rate as the Secretary of Agri- 
culture deems to be in the public interest and feasible in view of 
the current consumptive demand in domestic and foreign 
markets, and (b) authorizing no action under this chapter which 
has for its purpose the maintenance of prices to farmers above 
the level which it is declared to be the policy of Congress to estab- 
lish in subsection (1) of this section. 

+ * * 

(4) Through the exercise of the powers conferred upon the 
Secretary of Agriculture under this chapter, to establish and 
maintain such orderly marketing conditions for any agricultural 
commodity enumerated in section 608s (2) of this title as will 
provide, in the interests of producers and consumers, an orderly 
flow of the supply thereof to market throughout its normal 
marketing throughout its normal ma_ secSSeconde 
marketing season to avoid unreasonable fluctuations in supplies 
and prices. 

+ *~ ” 


§ 608c. Orders regulating handling of commodity. 
(1) Issuance by Secretary. 


The Secretary of Agriculture shall, subject to the provisions of 
this section, issue, and from time to time amend, orders applicable 
to processors, associations of producers, and others engaged in 
the handling of any agricultural commodity or product thereof 
specified in subsection (2) of this section. Such persons are re- 
ferred to in this chapter as “handlers.” Such orders shall regu- 
late, in the manner hereinafter in this section provided, only such 
handling of such agricultural commodity, or product thereof, as is 
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in the current of interstate or foreign commerce, or which di- 
rectly burdens, obstructs, or affects, interstate or foreign com- 
merce in such commodity or product thereof. 


(2) Commodities to which applicable; single commodities and 
separate agricultural commodities. 


Orders issued pursuant to this section shall be applicable only 
to (A) the following agricultural commodities and the products 
thereof (except canned or frozen grapefruit, cherries, apples, or 
cranberries, the products of naval stores, and the products of hon- 
eybees), or to any regional, or market classification of any such 
commodity or product: Milk. * * * . 


* * * 


(3) Notice and hearing. 


Whenever the Secretary of Agriculture has reason to believe 
that the issuance of an order will tend to effectuate the declared 
policy of this chapter with respect to any commodity or product 
thereof specified in subsection (2) of this section, he shall give 
due notice of and an opportunity for a hearing upon a proposed 
order. 


(4) Finding and issuance of order. 


After such notice and opportunity for hearing, the Secretary of 
Agriculture shall issue an order if he finds, and sets forth in such 
order, upon the evidence introduced at such hearing (in addition 
to such other findings as may be specifically required by this sec- 
tion) that the issuance of such order and all of the terms and con- 
ditions thereof will tend to effectuate the declared policy of this 
chapter with respect to such commodity. 


(5) Milk and its products; terms and conditions of orders. 


In the case of milk and its products, orders issued pursuant to 
this section shall contain one or more of the following terms and 
conditions, and (except as provided in subsection (7) of this sec- 
tion) no others: 


(A) Classifying milk in accordance with the form in which 
or the purpose for which it is used, and fixing, or providing a 
method for fixing, minimum prices for each such use classifi- 
cation which all handlers shall pay, and the time when pay- 
ments shall be made, for milk purchased from producers or 
associations of producers. Such prices shall be uniform as to 
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all handlers, subject only to adjustments for (1) volume, 
market, and production differentials customarily applied by 
the handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which de- 
livery of such milk, or any use classification thereof, is made 
to such handlers: 


(B) Providing: 


(i) for the payment to all producers and associations 
of producers delivering milk to the same handler of uni- 
form prices for all milk delivered by them * * *; or 


(7) Terms common to all orders. 


In the case of the agricultural commodities and the products 
thereof specified in subsection (2) of this section orders shall con- 


tain one or more of the following terms and conditions: 
* + * 


(D) Incidental to, and not inconsistent with, the terms 
and conditions specified in subsections (5) to (7) of this sec- 
tion and necessary to effectuate the other provisions of such 


order. 
oe + ad 


(9) Orders with or without marketing agreement. 


Any order issued pursuant to this section shall become effective 
in the event that, notwithstanding the refusal or failure of han- 
dlers (excluding cooperative associations of producers who are not 
engaged in processing, distributing, or shipping the commodity or 
product thereof covered by such order) of more than 50 per 
centum of the volume of the commodity or product thereof (ex- 
cept that as to citrus fruits produced in any area producing what 
is known as California citrus fruits said per centum shall be 80 
per centum) covered by such order which is produced or marketed 
within the production or marketing area defined in such order to 
sign a marketing agreement relating to such commodity or 
product thereof, on which a hearing has been held, the Secretary 
of Agriculture determines ; 


(A) That the refusal or failure to sign a marketing agree- 
ment (upon which a hearing has been held) by the handlers 
(excluding cooperative associations of producers who are not 
engaged in processing, distributing, or shipping the com- 
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modity or product thereof covered by such order) of more 
than 50 per centum of the volume of the commodity or prod- 
uct thereof (except that as to citrus fruits produced in any 
area producing what is known as California citrus fruits said 
per centum shall be 80 per centum) specified therein which 
is produced or marketed within the production or marketing 
area specified therein tends to prevent the effectuation of the 
declared policy of this chapter with respect to such com- 
modity or product, and 


(B) That the issuance of such order is the only practical 
means of advancing the interests of the producers of such 
commodity pursuant to the declared policy, and is approved 
or favored: 


(i) By at least two-thirds of the producers (except 
that as to citrus fruits produced in any area producing 
what is known as California citrus fruits said order must 
be approved or favored by three-fourths of the pro- 
ducers) who, during a representative period determined 
by the Secretary, have been engaged, within the produc- 
tion area specified in such marketing agreement or or- 
der, in the production for market of the commodity spe- 
cified therein, or who, during such representative period, 
have been engaged in the production of such commodity 
for sale in the marketing area specified in such market- 
ing agreement, or order, or 


(ii) By producers who, during such representative pe- 
riod, have produced for market at least two-thirds of the 
volume of such commodity produced for market within 
the production area specified in such marketing agree- 
ment or order, or who, during such representative pe- 
riod, have produced at least two-thirds of the volume of 
such commodity sold within the marketing area specified 
in such marketing agreement or order. 

* * * 


(11) Regional application. 


* * * 


(C) All orders issued under this section which are appli- 
cable to the same commodity or product thereof shall, so far 
as practicable, prescribe such different terms, applicable to 
different production areas and marketing areas, as the Sec- 
retary finds necessary to give due recognition to the differ- 
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ences in production and marketing of such commodity or 
product in such areas. 
* * * 


(16) Termination of orders and marketing agreements. 


(A) The Secretary of Agriculture shall, whenever he finds 
that any order issued under this section, or any provision 
thereof, obstructs or does not tend to effectuate the declared 
policy of this chapter, terminate or suspend the operation 
of such order or such provision thereof. 

a * ca 

(C) The termination or suspension of any order or amend- 
ment thereto, or provision thereof, shall not be considered 
an order within the meaning of this section. 


(17) Provisions applicable to amendments. 


The provisions of this section and section 608d of this title 
applicable to orders shall be applicable to amendments to orders: 
Provided, That notice of a hearing upon a proposed amendment to 
any order issued pursuant to this section, given not less than 
three days prior to the date fixed for such hearding, shall be 
deemed due notice thereof. 


(18) Milk prices. 


The Secretary of Agriculture, prior to prescribing any term in 
any marketing agreement or order, or amendment thereto, re- 
lating to milk or its products, if such term is to fix minimum 
prices to be paid to producers or associations of producers, or 
prior to modifying the price fixed in any such term, shall ascer- 
tain the parity prices of such commodities. The prices which it 
is declared to be the policy of Congress to establish in section 602 
of this title shall, for the purposes of such agreement, order, or 
amendment, be adjusted to reflect the price of feeds, the avaflable 
supplies of feeds, and other economic conditions which affect 
market supply and demand for milk or its products in the market- 
ing area. Whenever the Secretary finds, upon the basis of the 
evidence adduced at the hearing required by section 608b of this 
title or this section, as the case may be, that the parity prices 
of such commodities are not reasonable in view of the price of 
feeds, the available supplies of feeds, and other economic condi- 
tions which affect market supply and demand for milk and its 
products in the marketing area or, in the case of orders applying 
only to manufacturing milk, the production area to which the 
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contemplated agreement, order, or amendment relates, he shall 
fix such prices as he finds will reflect such factors, insure a 
sufficient quantity of pure and wholesome milk, and be in the pub- 
lic interest. Thereafter, as the Secretary finds necessary on ac- 
count of changed circumstances, he shall, after due notice and op- 
portunity for hearing, make adjustments in such prices. 


THE REGULATIONS 


Milk marketing orders issued under the Act provide for the 
classification of milk in accordance with the form in which or the 
purpose for which it is used, and the payment to all producers 
delivering milk to all handlers under a particular order of uni- 
form minimum prices for all milk so delivered. The procedure is 
generally as follows (Grant v. Benson, 229 F.2d 765, 767 (C.A. 
D.C.), certiorari denied, 350 U.S. 1015): 


The Market Administrator computes the value of milk 
used by each pool handler by multiplying the quantity 
of milk he uses in each class by the class price and add- 
ing the results. The values for all handlers are then 
combined into one total. That amount is decreased or 
increased by several subtractions or additions. * * * 
The result is divided by the total quantity of milk that is 
priced under the regulatory program. The figure thus 
obtained is the basic or uniform price which must be 
paid to producers for their milk. Each handler whose 
own total use value of milk for a particular delivery 
period, i.e., a calendar month, is greater than his total 
payments at the uniform price is required to pay the 
difference into an equalization or producer-settlement 
fund. Each handler whose own total use value of milk 
is less than his total payments to producers at the uni- 
form price is entitled to withdraw the amount of the 
difference from the equalization or producer-settlement 
fund. Thus a composite or uniform price is effectuated 
by means of the equalization or producer-settlement 
fund. 


In view of the different situations in the various milk market- 
ing areas, there is a wide variation in the pricing provisions of 
the orders. For a general description of the milk marketing 
regulatory program under the Act, see U.S. v. Rock Royal Co-op., 
307 U.S. 533, 542-545; Lehigh Valley Coop. v. United States, 370 
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U.S. 76, 78-81; Fairmont Foods Company v. Hardin, 442 F.2d 
762, 764 (C.A. D.C.). See, also, Brooks, “The Pricing of Milk 
under Federal Marketing Orders,” 26 George Washington Law 
Review (1958), 181. The specific regulations at issue herein are 
set forth in the first section of the conclusions hereof. 


FINDINGS OF FACT 


1. Peitioner, Abbotts Dairies, Division of Fairmont Foods 
Company, is a handler of milk subject to regulation under Fed- 
eral Milk Marketing Order No. 4, regulating the handling of milk 
in the Delaware Valley Marketing Area (7 CFR Part 1004). Pe- 
titioner’s principal place of business is 3175 John F. Kennedy 
Blvd., Philadelphia, Pennsylvania. 


2. For many years, the Delaware Valley Order, No. 4, had 
priced Class I milk by an economic formula, including a brack- 
eted index, which resulted in changes in the price in 20¢ integers. 
During most of the period 1966-1969, however, the formula, in- 
cluding bracketing, was rendered inactive by suspension orders 
or amendments, and the Class I price was pegged at a fixed level. 
On December 26, 1968, the economic formula, including bracket- 


ing, was rendered inactive by a permanent change in the Order, 


and the price was fixed at $7.17 (33 F.R. 20008; see, also, 33 
F.R. 12958). 


8. Pursuant to notice published in the Federal Register (34 
F.R. 8709; 9035), a hearing was held June 16-17, 1969, in New 
York, New York, for the purpose of considering proposals for 
new Class I pricing systems for the six Northeastern orders, in- 
cluding Order 4. 


4. In a decision dated August 20, 1969 (34 F.R. 13601), the 
Acting Secretary, upon the basis of the June 1969 hearing, 
amended the Northeastern orders, including Order 4, to provide 
for Class I pricing based directly upon the Minnesota-Wisconsin 
manufacturing milk price, as reported by the Department for 
the preceding month. The Acting Secretary refused to adopt a 
proposal to reemploy the bracketing concept in the new Class I 
pricing system. 


5. Pursuant to notice published in the Federal Register (34 
F.R. 17298), a reopened hearing was held on October 30, 1969, 
at Friendship Airport, Maryland, for the purpose of considering 
a proposal to reinstitute a bracketed pricing system (while still 
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using the Minnesota-Wisconsin manufacturing milk price) in 
Order 4 and the two adjacent orders. In a decision dated Janu- 
ary 20, 1970 (35 F.R. 1017), the proposal to reinstitute bracket- 
ing was denied by the Assistant Secretary. 


6. Effective August 1, 1970, the Delaware Valley Order, No. 4, 
was merged into the Middle Atlantic Order, No. 4, which also 
included the Washington, D. C., and the Upper Chesapeake Bay 
Orders (35 F.R. 7924; 10273). 


CONCLUSIONS 


In the first section of the conclusions, it is shown that the eco- 
nomic formula, including bracketing, had been permanently in- 
activated in the Delaware Valley Order prior to the challenged 
actions of the Secretary in 1969 and 1970. This section also sets 
forth the numerous findings and actions by the Secretary during 
the period 1966-1969 revealing that during this entire period, 
there was an emergency situation, or threat thereof, posing a 
serious threat to the adequacy of the Nation’s milk supply. All 
of these prior findings were ratified and affirmed in the Acting 
Secretary’s August 20, 1969, decision at issue herein. 


In the second section of the conclusions, it is shown that since 
bracketing had already been inactivated by unchallenged actions 
occurring prior to the 1969 and 1970 challenged actions, the re- 
fusal of the Secretary to include bracketing in the Delaware 
Valley Order in 1969 and 1970 is a discretionary function which 
is not reviewable, and does not have to be supported by any evi- 
dence. Whatever the Secretary puts into an order must be sup- 
ported by substantial evidence. But his decision not to adopt a 
proposal does not have to be supported by any evidence; and his 
failure to explain adequately why he did not adopt a proposal 
cannot be made the basis of an order compelling him to adopt it. 


In any event, however, the third section of the conclusions 
shows that the Acting Secretary’s decision dated August 20, 1969, 
contains adequate findings; is supported by substantial evidence 
in the record of the hearing held June 16-17, 1969; and was pre- 
ceded by an adequate notice of hearing. 


In the fourth section of the conclusions, it is shown that the 
Assistant Secretary’s decision dated January 20, 1970, refusing 
to alter the prior decision as to bracketing, is valid. 


I. History of Class I Pricing in the Delaware Valley Order 
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This “history” of Class I pricing in the Delaware Valley Or- 
der is not set forth to take a professorial approach to the issues. 
The “background” information, as to the administrative actions 
preceding the two actions challenged in this case, is at the heart 
of the case—decisive of the major issues. 


First, this history demonstrates that the economic formula, in- 
cluding bracketing, had been completely inactivated by a “perm- 
anent” change in the Delaware Valley Order prior to the two 
actions in 1969 and 1970 at issue in this proceeding. Hence the 
decision to be made by the Secretary in the challenged actions 
was not whether to abolish bracketed pricing—but whether to 
amend the Order to again employ bracketed pricing. 


Second, the Acting Secretary’s decision of August 20, 1969 (34 
F.R. 13601), is seriously challenged on the ground that there was 
no indication in the decision that a downward trend in milk 
production during the years 1965 through 1969 was not com- 
pletely desirable and consistent with the policies of Congress. 
However, the Acting Secretary’s decision of August 20, 1969, 
was the last “chapter” (Chapter IX) in a “book” written from 
1966 through 1969. The last “chapter” dated August 20, 1969, 
cannot be properly understood without reading the preceding 
“chapters.” Moreover, all of the findings in the preceding “chap- 
ters” were ratified and affirmed in the Acting Secretary’s August 
20, 1969, decision. 


These preceding chapters show that at all times during this 
period, there was either an emergency situation seriously threat- 
ening an adequate supply of milk in the Nation, or the threat .of 
such a situation. The situation was more acute in the North- 
eastern region than in the other parts of the Nation. For ex- 
ample, on September 6, 1968, the Acting Secretary found that 
the situation in the Northeast “continues unfavorable” compared 
with the rest of the Nation, and the continued trend of down- 
ward production in the Northeast “poses a very serious threat to 
the adequacy of a milk supply for consumers in the Northeast” 
(33 F.R. 12849, 12850). This historical section sets forth many 
other findings by the Secretary as to the need for continuous ac- 
tion during this period to stimulate milk production to avert a 
shortage. 


In short, the actions and findings discussed in this historical 
section show beyond question that bracketing had been inacti- 
vated by a “permanent” change in the Order prior to the chal- 
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lenged actions in this case; and that there was a serious threat 
(revealed in numerous findings by the Secretary) to the adequacy 
of the milk supply in the Northeast (and the Nation) during the 
period from 1966 through 1969. Before reaching these matters, 
however, the situation in effect prior to 1966 will be briefly dis- 
cussed. 


Economic formula pricing for Class I milk, including bracket- 
ing, was originally included in the Delaware Valley Order in 1951 
(16 F.R. 2383, 2385-2386).* A detailed explanation of the form- 
ula and the reasons for adopting it are set forth in the recom- 
mended and final decisions preceding its adoption (16 F.R. 502- 
507; 16 F.R. 1771-1778). 


The economic formula, including bracketing, was used to price 
Class I milk in the area (with certain amendments not significant 
in this case) until March 2, 1966. The economic formula in ef- 
fect immediately prior to March 2, 1966, was as follows (28 F.R. 
12707, as amended at 29 F.R. 2858; 30 F.R. 8301; 7 CFR (Jan. 
1, 1966) 1004.50(a)): 


MINIMUM PRICES 
§ 1004.50 Class prices. 


Subject to the provisions of § 1004.51 and § 1004.52 each han- 
dler shall pay, at the time and in the manner set forth in § 
1004.80 for each hundredweight of milk containing 3.5 percent of 
butterfat received at his producer milk plant(s) during the 
month from producers or a cooperative association, not less than 
the following prices: 


(a) Class I milk. For each month in each calendar quarter 
the price per hundredweight of Class I milk shall be the price 
computed for such quarter pursuant to subparagraphs (1) 
through (5) of this paragraph: 


(1) Compute the indexes set forth in subdivisions (i) through 
(v) of this subparagraph for the second, third and fourth months 
preceding the first month of the pricing quarter and divide the 
sum of these indexes by 15. The result shall be the formula 
index: 


(i) Compute an index of wholesale commodity prices, using a 
1957-1958 base period by dividing by 0.99614, the average of the 


3. The Order at that time was known as the Philadelphia Order, No. 61. This was the 
predecessor of the Delaware Valley Order, No. 4, at issue in this proceeding. 
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four latest weekly index figures (those available on the 15th day 
of the following month) of wholesale commodity prices as re- 
ported on a 1957-1959 base by the Bureau of Labor Statistics, 
United States Department of Labor; 


(ii) Compute an index of prices paid by Pennsylvania farm- 
ers per hundredweight for 20 percent protein mixed dairy feed, 
using a 1957-58 base period, by dividing by 0.03896 the monthly 
price for such feed published by the Pennslyvania Federal-State 
Crop Reporting Service: 


(iii) Compute an index of prices received by Pennsylvania 
farmers for farm products except dairy, using a 1957-58 base 
period, by dividing by 2.108 the monthly index published by the 
Pennsylvania Federal-State Crop Reporting Service; 


(iv) Compute an index of prices for milk for manufacturing 
purposes, f.o.b. plant United States, as reported by the Depart- 
ment of Agriculture, using a 1961-62 base period, by dividing by 
.080707 the monthly average prices determined pursuant to para- 
graph (b) (1) of this section, and adjust the result for seasonal 
variation by dividing by the applicable figure indicated below for 
such month: 


Jan suit a 1.023 July .. 988 
Feb ab alts canted 1.014 Aug ! 997 
Mar g wo 1,006 Sept .. 1,000 
.980 ... 1,004 
976 saa ia sia antinieeie las 
June os ‘nigiittuesi a San atabiirie 1.014 


(v) Compute an index of average daily pounds of Class I 
milk disposition using a 1957-1958 base period, by dividing by 
29,476 the daily average for the month of pounds of Class I milk 
disposition by producer milk plants fully regulated as a result 
of their sales in the marketing area other than in the State of 
New Jersey and excluding Class I milk disposition (on route or 
otherwise) outside the marketing area by any handler whose 
route disposition in the marketing area, exclusive of New Jersey, 
is less than 5.0 percent of his total route disposition, and exclud- 
ing any duplication because of disposition between plants, and 
adjust the result for seasonal variation by dividing by the ap- 
plicable figure indicated below for the month: 





ABBOTTS DAIRIES 333 
Cite as 32 A.D. 318 


Jan .... bn aad hganneat 1.009 July — .. 0.946 
Feb i 2 .. 1,023 Aug wetet Se 
Mar 1.011 Sept 1.020 
Apr 1.025 Oct - 1.046 
May ; .. 1,010 Nov veveeee 1.005 
June vssee 966 Dec 990 


(2) Subject to the conditions set forth in subparagraphs (3), 
(4), and (5) of this paragraph the Class I price shall be that 
price indicated for the pricing quarter in the following Class I 
price schedule in the line corresponding to the bracket in which 
the formula index computed pursuant to subparagraph (1) falls, 
or if such index value is not within a bracket, the price for the 
calendar quarter shall be determined by the adjacent index 
bracket which is the same as or nearest to the bracket equivalent 
to the price in the previous quarter; 


CLASS I PRICE SCHEDULE [PRICE PER HUNDREDWEIGHT] 


Formula 1st quarter 2nd quarter 8rd quarter 4th quarter 
index (Jan., Feb., (Apr., May, (July, Aug., (Oct., Nov., 


Mar.) June) Sept.) Dec.) 
At least 


but less than:! 
80.0-82.0 4.60 4.00 4.60 4.60 
83.8-85.8 4.80 4.20 4.80 4.80 
87.6-89.6 5.00 4.40 5.00 5.80 
91.4-93.4 5.20 4.60 5.20 5.20 
95.2-97.2 5.40 4.80 5.40 5.40 
99.0-101.0 5.60 5.00 5.60 5.60 
102.8-104.8 5.80 5.20 5.80 5.80 
106.6-108.6 6.00 5.40 6.00 6.00 
110.4-112.4 6.20 5.60 6.20 6.20 
114.2-116.2 6.40 5.80 6.40 6.40 
118.0-120.0 6.60 6.00 6.60 6.60 


(3) If the annual level of the price for any calendar quarter 
(the price, less 15 cents, indicated for the first quarter for the 
bracket in which the formula index computed pursuant to sub- 
paragraph (1) of this paragraph falls) is greater than $2.60 
over the simple average of prices of selected Midwestern con- 
densaries as reported by the Department of Agriculture for the 


1 If the formula index is more than 120.0 or less than 80.0 this table shall be 


extended at the same rate as the increase or decrease in the preceding 
bracket. 
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12-month period ending with the second month preceding the 
quarter for milk of 3.5 percent butterfat, the Class I price for 
such quarter shall be adjusted downward (in multiples of 20 
cents) to a price so adjusted which will be within such $2.60 
variance; 


(4) For each month of any calendar quarter the Class I price 
shall be 20 cents more per hundredweight than the price pre- 
scribed in subparagraph (2) of this paragraph, adjusted pur- 
suant to subparagraph (3) of this paragraph, if receipts of milk 
from producers at producer milk plants fully regulated as a re- 
sult of their sales in the marketing area other than in the State 
of New Jersey during the 12-month period ending with the sec- 
ond preceding month are less than 129 percent of total ClassI dis- 
position by such plants in the same period (excluding any dupli- 
cation because of disposition between plants) : Provided, That the 
price adjustment pursuant to this subparagraph shall not exceed 
an amount which will result in a Class I price equal to the Class I 
price for the same quarter of the preceding year plus 80 cents; 
and 


(5) For each month of any calendar quarter the Class I price 
shall be 20 cents less per hundredweight than the price prescribed 
in subparagraph (2) of this paragraph, adjusted pursuant to sub- 
paragraph (3) of this paragraph, if receipts of milk from pro- 
ducers at producer milk plants fully regulated as a result of their 
sales in the marketing area other than in the State of New Jersey 
during the 12-month period ending with the second preceding 
month are more than 130 percent of total class I disposition by 
such plants in the same period (excluding any duplication be- 
cause of disposition between plants), and shall be an additional 
20 cents less if the percentage of such receipts to such disposi- 
tion is more than 142: Provided, That the price adjustment pur- 
suant to this subparagraph shall not exceed an amount which will 
result in a Class I price equal to the Class I price for the same 
quarter of the preceding year less 80 cents. 


Under the foregoing economic formula in effect immediately 
prior to March 2, 1966, various factors were used to compute a 
“formula index,” in brackets. An increase in the formula index 
to the next bracket “triggered” an increase in the Class I price 
of 20¢. 


This brings us to the “first chapter” in the “book” written 
from 1966 through 1969 with respect to the emergency condi- 
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tions, or threat thereof, prevailing during that entire period 
posing a serious threat to the adequacy of a supply of milk for 
the Nation. 

I 


Because of a critical, emergency situation, on March 1, 1966, 
the Assistant Secretary suspended, effective March 2, 1966, pro- 
visions in all of the milk orders throughout the Nation which 
provided for seasonal price declines. The Assistant Secretary 
eliminated part or all of seasonal price declines which otherwise 
would have occurred (31 F.R. 3383-3385). No public hearing 
was held preceding this suspension order.‘ In such suspension 
order, the Assistant Secretary suspended the economic formula 
in the Delaware Valley Order, including bracketing, to prevent 
part of the seasonal price decline which otherwise would have 
occurred during the April-June quarter. Instead of following 
the bracket price, the Assistant Secretary pegged the Class I 
price for the second quarter at $6.00. Specifically, the suspen- 
sion order stated (31 F.R. 3383-3384) : 


(a) The following provisions of the respective orders, 
at this time and in the circumstances now existing, no 
longer tend to effectuate the declared policy of the Act: 

* x * 

36. Part 1004—Regulating the handling of milk in 

the Delaware Valley area: 


Delete all of the figures contained in the second 
column of the Class I price schedule in_ section 
1004.50(a) (2) except the figure “6.00”. 


The Assistant Secretary explained the necessity for such 
emergency action as follows (31 F.R. 3384-3385) : 


(2) This suspension order is necessary to reflect cur- 
rent marketing conditions and to maintain orderly 
marketing conditions in the marketing area. 


(3) This suspension order has the purpose of elimi- 
nating part or all of the seasonal price declines in the 
markets affected. For most such markets, Class I prices 
currently provided by the respective orders will be main- 


4. The Secretary is required to suspend or terminate an order or a provision thereof when- 
ever he finds that it ‘‘does not tend to effectuate the declared policy” of the Act. 7 U.S.C. 
608c(16)(A). Such action may be taken without a public hearing. 7 U.S.C. 608¢(16)(C); 
608c(17); 608¢(3) and (4). 
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tained at about their January 1966 levels pending re- 
view of the pricing provisions of such orders in public 
hearing. This purpose is achieved either by eliminating 
the seasonal decrease in Class I price differential or, 
where a stated Class I price was effective for January, 
by specifying continuation of such Class I price. In the 
New York-New Jersey and New England markets, 
where customarily the seasonal price declines are 
greater than in other markets, a portion of the decline 
has been eliminated. 


This action relating to price levels is necessary in 
recognition of present or potential milk shortages in 
many of such markets and a threatened general short- 
age of Grade A supplies. Remedial action should be 
taken immediately pending detailed review of the in- 
dividual market situations in public hearing. 


In In re Bush Dairy, Inc., AMA Docket No. M MM-1, Decision 
filed December 13, 1972, appeal pending to the United States Dis- 
trict Court for the District of Columbia, the validity of the fore- 
going suspension order was sustained by the Judicial Officer. The 
economic facts with respect to the emergency situation are set 
forth in detail in Findings 3 through 138 of the Bush case. These 
facts are of such importance in viewing the presently challenged 
actions in the proper setting that these findings are set forth in 
Appendix A to this decision. 


II 


Simultaneous with the issuance of the foregoing suspension 
order, the Department scheduled a series of public hearings to 
be held in March 1966 with respect to every milk order then ef- 
fective “for the purpose of receiving evidence with respect to 
the economic and emergency marketing conditions which relate 
to the appropriate levels of Class I prices to be established 
for the next several months under each of the aforesaid orders” 
(31 F.R. 3465-3466). The hearings demonstrated emergency 
conditions requiring an immediate increase in Class I prices to 
avert “present and potential milk shortages” (31 F.R. 5365). 
This was explained in the Assistant Secretary’s decision dated 
March 31, 1966, following such public hearings, as follows (31 
F.R. 5360-5365) : 
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General production conditions: Milk production in 
the United States has been below a year earlier each 
month since April 1965. From April through July, pro- 
duction was down about one percent from a year earlier, 
but beginning with a drop of nearly 2 percent in August 
from the previous year, the decline in production has ac- 
celerated. 


(31 F.R. 5361-5362) 
* * * 

The drop in milk production is due primarily to the 

reduction in numbers of milk cows on farms. 
* « * 

Although milk production is currently running more 
than 5 percent below last year, fluid milk sales are up, 
reflecting the demands of 2 million more consumers 
since last year. 


(31 F.R. 5362) 


* * * 


In view of the rapid changes which have taken place 
in the national milk supply and in the supply-sales re- 


lationships in Federal order markets some forestalling 
of the seasonal price decline this year is desirable. 
Temporary action to maintain Federal order prices at 
slightly higher levels during the next few months will 
assure that the price increases reflected recently will be 
sustained for a period long enough to influence the 
supply of milk. After this temporary period the nor- 
mal seasonal upturn in prices should maintain adequate 
milk supplies. 
* * ok 

It is concluded that no amendment should be made 
to the Delaware Valley order. Various adjustments pro- 
vided by the price formula make it impossible to move 
prices in accordance with the present bracket system 
and achieve precisely the same increase provided other 
markets generally. Moreover, unlike other markets, 
prices in this market are determined on a quarterly 
basis. An increase of 20 cents over the level which 
otherwise would result from the formula may be 
achieved by suspending a portion of the price provisions 
to produce a price of $5.80 for April, May, and June. 
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Separate action is being taken which will have this 
result. 
(31 F.R. 5364) 
* * oF 

Moreover, it has been found that increases in the 
Class I price are necessary to avert present and poten- 
tial milk shortages. 

es * + 

(2) Emergency action. The due and timely execution 
of the function of the Secretary under the Act impera- 
tively and unavoidably requires the omission of a rec- 
ommended decision and opportunity for exceptions 
thereto on Issue No. 1. The conditions in these markets 
are such that it is urgent that remedial action be taken 
as soon as possible. Any delay in informing interested 
parties of the conclusions made will tend to make inef- 
fective the relief sought. The time necessarily involved 
in the preparation, filing and publication of a recom- 
mended decision and the filing of exceptions thereto 
would in this instance contribute to the threat of an in- 
sufficient supply of milk for these markets. 


(31 F.R. 5365) 


In view of the emergency conditions discussed above, the Class 
I price in each of the Federal milk marketing orders in the Na- 
tion was increased approximately 22¢ per hundredweight. Such 
prices were set at a fixed level for a period of time until the milk 
supply trend and the effect thereon of the increases in price 
could be ascertained in the future. Because of the peculiarities 
of the Delaware Valley Order, instead of increasing the Class I 
price by about 22¢, a portion of the pricing formula was sus- 
pended to peg the price at $5.80, which was 20¢ over the price 
which would have been produced by the formula, for the April, 
May and June quarter (31 F.R. 5360-5361). This suspension 
order was effective from April 10, 1966, through June 30, 1966 
(31 F.R. 5346). Specifically, the suspension order as to the 
Delaware Valley Order stated (31 F.R. 5346) :° 


(a) The following provisions of the order no longer 
tend to effectuate the declared policy of the Act for the 
period from the effective date hereof through June 30, 
1966: 


5. See also 31 F.R. 5345. 
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In paragraph (a) § 1004.50, the provisions set forth 
in subparagraph (3), (4), and (5), and in the Class I 
price schedule under subparagraph (2), all the price 
figures in the column headed “2d quarter’ except the 
figure “$5.80”. 

* « + 

(3) A public hearing was held at Washington, D. C., 
on March 10-12, 1966, at which the price levels of the 
Delaware Valley and 25 other Federal order markets 
were reviewed in response to representations of milk 
shortages or potential milk shortages in Federal order 
markets, and also to determine whether emergency price 
action is required under existing marketing conditions. 


Action to increase price levels under the Federal or- 
ders considered at the hearing above the levels achieved 
by normal operation of their price formulas by 22 cents 
per hundredweight is being taken by emergency amend- 
ment procedure in the other markets. Because of the 
particular characteristics of the formula in the Dela- 
ware Valley market, it is appropriate to suspend a por- 
tion of the pricing formula to achieve a Class I price 
level of $5.80 and thereby provide, as nearly as practica- 
ble, a price increase of substantially similar amount. 


III 


A further public hearing was held on June 9-10, 1966, “at 
which the price levels of the Delaware Valley and seven other 
Federal order markets were reviewed in response to representa- 
tions of milk shortages or potential shortages” (31 F.R. 9045). 
As a result of this hearing, the Assistant Secretary determined 
that it was necessary, for the period from July 1, 1966, through 
March 31, 1967, to suspend the economic formula, including 
bracketing, for the Delaware Valley Order; and in lieu thereof, 
to peg the formula price schedule at $6.20 for the third and 
fourth quarters (31 F.R. 9045). Specifically, the suspension or- 
der stated (31 F.R. 9045) : 


(a) The following provisions of the order no longer 
tend to effectuate the declared policy of the Act for the 
period from the effective date hereof through March 31, 
1967: 


In § 1004.50 (a), all of the figures contained in the 
third and fourth columns of the Class I price schedule 
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in subparagraph (2) except the figure “6.20” and all of 
subparagraph (3). 
* * * 

(3) A public hearing was held at Washington, D. C., 
on June 9-10, 1966, at which the price levels of the Dela- 
ware Valley and seven other Federal order markets 
were reviewed in response to representations of milk 
shortages or potential milk shortages in Federal order 
markets, and also to determine whether emergency price 
action is required under existing marketing conditions. 


Action applicable to the price levels under the Federal 
orders considered at the hearing is being taken by 
emergency amendment procedure in the other markets. 
Because of the particular characteristics of the Class I 
price formula for the Delaware Valley order, it is ap- 
propriate to suspend a portion of the pricing formula 
to provide, as nearly as practicable, a commensurate ad- 
justment in this order. 


On October 21, 1966, this suspension order was corrected to 
include the first quarter in the suspended bracketing provisions 
pegged at $6.20 (31 F.R. 13751). Hence the bracketed formula 
was inapplicable during the entire period from July 1, 1966, 
through March 31, 1967, and the formula price schedule was 
pegged at $6.20 for this entire period.® 


IV 


In November 1966, four additional hearings covering all Fed- 
eral milk orders were held, and the Assistant Secretary issued a 
final decision on November 23, 1966, announcing that prices 
would be increased through July 1967 over the prices that other- 
wise would prevail (31 F.R. 14946-14949), because producers 
needed “assurance during the next several months that there 
will be no precipitous decline in the prices they receive for milk” 
(31 F.R. 14946). However, no increase was made in the Dela- 
ware Valley Order inasmuch as “the Delaware Valley order 
price has had automatic upward adjustment since the last emerg- 
ency price change in all other markets effective July 5, 1966” 
(31 F.R. 14948). 


The Assistant Secretary found in the November 23, 1966, de- 
cision that the prior emergency actions had improved the situa- 


6. Under § 1004.50(4) of the Order, the Class I price was increased an additional 20¢. 
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tion to some extent, but in view of the “gradual but steadily in- 
creasing demand,” without additional price assurance to pro- 
ducers, “some of the gain made in overcoming the threatened 
national shortage could be lost,” and to “risk such gains would 
not be in the interest of consumers since higher milk prices 
could result if present gains are not maintained” (31 F.R. 
14947). Specifically, the final decision stated (31 F.R. 14946- 
14948) : 


Dairy farmers supplying fluid milk markets should be 
given added assurance during the next several months 
that there will be no precipitous decline in the prices 
they receive for milk. 

(31 F.R. 14946) 
x * * 

Northeastern producer groups presenting testimony 
at the Washington, D. C., hearing generally asked for 
price increases substantially larger than that proposed 
by the National Milk Producers Federation. They ex- 
pressed concern over the present relationship of Class I 
prices in the Northeast with prices in areas where the 


Minnesota-Wisconsin price is used as a basic formula 
price. 


* * * 


National supply condition. While milk production in 
the United States has been below a year earlier in each 
month during 1966, the decreases gradually have nar- 
rowed from 5.8 percent under a year earlier in February 
to 0.2 percent in October. Production both nationally 
and in the Federal order markets appears to have re- 
sponded to the increases in support prices to the current 
level of $4 per hundredweight and to the emergency 
Class I price increases in Federal order markets made 
effective in March and July. 


The downtrend in milk production which continued 
for more than a year, but which recently has been ar- 
rested, was due primarily to the declining number of 
milk cows on farms. Milk cows were 6 percent fewer in 
June 1966 than in June 1965. The unusual decline in 
number of milk cows was caused by higher culling rates 
during this period and fewer heifer calves being held 
for milk production. Although milk cow numbers are 
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expected to continue their longtime downward trend, 
culling rates have been reduced recently because of the 
better milk prices in relation to beef cattle prices. 


In some areas drought and poor quality feed un- 
doubtedly were important factors to the decreased pro- 
duction level also. Better opportunities for off-farm 
employment likewise contributed to the decline. While 
all States have not recovered from year earlier levels to 
precisely the same extent, milk production showed fur- 
ther improvement in October and for such month was 
almost equal to that of a year earlier, being down only 
0.2 percent from October 1965 for the country as a 
whole. Since about October 1965, national production 
and consumption have been in such a balance that pur- 
chases under the support program have been relatively 
small. 

* * * 

While production in the New York-New Jersey, and 
New England markets has not regained 1965 levels, 
there is no shortage of milk in this particular region. 

+ * * 

In most markets the Class I price increases ranged 
from $0.90 to $1.10. In October, of the 70 markets with 
orders in effect in both years, 51 had price increases 
within this range. Nine markets had smaller increases 
ranging from $0.39 to $0.76, primarily in the Northeast, 
and 10 markets had greater increases ranging from 
$1.20 to $1.42. 


These Class I price increases resulted primarily from 
the rise in manufacturing milk prices paid during this 
period since the Minnesota-Wisconsin manufacturing 
price series is used as a basic formula price in most 
Federal order markets, except in the Northeast where 
“economic-type” formulas are used. 

* * + 

As stated above, deliveries have improved in most or- 
der markets since the emergency Class I price increases 
made effective in March and July in the Federal order 
markets. Conditions for milk production in the fluid 
market areas undoubtedly have improved. The question 
is whether there is basis for a certain conclusion that 
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these conditions will continue for the fluid milk pro- 
ducer without any further price assurance at this time. 


We conclude that some added price stability during 
the coming winter and spring months is needed to assist 
fluid milk producers, who only recently have been lifted 
from a depressed situation relative to alternative oppor- 
tunities, in their recovery and to assure adequate sup- 
plies of market milk to satisfy a gradual but steadily in- 
creasing demand. A stable price is particularly impor- 
tant as fluid milk producers enter the winter feeding 
season when production costs tend to be highest. With- 
out such assurance some of the gain made in overcoming 
the threatened national shortage could be lost and the 
overall improvement in the balance of milk supplies 
which has been achieved in the fluid markets could again 
deteriorate. Moreover, to risk such gains would not be 
in the interest of consumers since higher milk prices 
could result if present gains are not maintained. 


(31 F.R. 14947) 
* * * 

For those markets with basic formula prices, a “floor” 
under the basic formula price of $4.26 per hundred- 
weight for determining December 1966 and January and 
February 1967 Class I prices, $4.15 for pricing Class I 
milk in March and April 1967 and $4.05 for determining 
May, June and July 1967 Class I prices will likewise 
hold prices in these markets comparably above levels 
which otherwise would prevail. 


The proposed amendments which will prevent too fast 
a reduction in Class I prices in these markets will tend 
to maintain the present balance of milk supply in rela- 
tion to sales. Further actions to increase prices are 
not warranted in view of the availability of milk sup- 


plies in relation to sales generally in these markets. 
* * * 


The current Delaware Valley order Class I price will 
continue at least through March 1967 on the basis of the 
floor established July 5, 1966. Also, the Delaware 
Valley order price has had automatic upward adjust- 
ment since the last emergency price change in all other 
markets effective July 5, 1966. Consequently, no further 
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change is needed at this time to maintain reasonable 
alignment with the contemplated levels in other north- 
eastern markets. 


2. Emergency action. The due and timely execution of 
the function of the Secretary under the Act impera- 
tively and unavoidably requires the omission of a rec- 
ommended decision and opportunity for exceptions 
thereto on Issue No. 1. The conditions in these markets 
are such that it is urgent that remedial action be taken 
as soon as possible. Any delay in informing interested 
parties of the conclusions made will tend to make in- 
effective the relief sought. In order that dairy farmers 
may make necessary production plans for the immediate 
future, they should know promptly the Depratment’s de- 
cision on the proposals considered at the hearings. Ac- 
cordingly, the requests for a recommended decision are 
denied. 

(831 F.R. 1498) 
V 


As a result of national public hearings held in April 1967, the 
Assistant Secretary issued a decision on April 25, 1967 (32 F.R. 
6501), in which he found that the “number of milk cows on 
farms is currently at the lowest level in the past 40 years” (32 
F.R. 6502). He found that in recent years “milk production has 
declined while the population is increasing,” and that the “effect 
of these two trends in opposite directions, if continued, would 
lead to substantial reduction in milk available on a per capita 
basis to consumers” (32 F.R. 6503). The Assistant Secretary 
determined that producers needed an additional 20¢ per hundred- 
weight through April 1968 in the price level that would other- 
wise be determined under the formulas, and that the seasonal 
differentials in prices should be permanently eliminated. Spe- 
cifically, the decision of April 25, 1967, stated (32 F.R. 6501- 
6504) : 


In certain orders using economic formulas, including 
Connecticut, Massachusetts-Rhode Island, New York- 
New Jersey, and Delaware Valley, amendments should 
provide an increase of 20 cents per hundredweight 
through April 1968 in the price level provided by the 
formulas. 
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* * * 


Producer representatives in all markets stated that 
current Class I price levels are not adequate to counter 
the factors which are tending to discourage or reduce 
milk production. The primary factors cited as tending 
to discourage milk production are the rising trend in 
dairy farmers’ costs and alternative opportunities both 
as to other farm enterprises and nonfarm employment. 
Because of these factors, the incentive to continue in 
milk production in face of prospective price levels is 
substantially threatened. 

(32 F.R. 6502) 


* * * 


The potential for possible upturn in milk production 
is limited by the reduced number of dairy cows now on 
farms. The number of milk cows on farms is currently 
at the lowest level in the past 40 years. An immediate 
increase in production can only come from greater pro- 
duction per cow at a rate beyond what many consider 
likely. Feeding and management for maximum produc- 
tion will be required to maintain present levels of pro- 
duction. Proponents assert that this will occur only if 
producers have confidence their returns will continue 
at levels at least as high as in the past 12 months. 


The decline in the total milk cow population has been 
a definite trend since 1954 and has continued through 
1966. The 6 percent decline in the January 1, 1966, total 
compared to January 1, 1965, was the largest year-to- 
year decline since 1954. For January 1, 1967, the num- 
ber of cows and heifers 2 years old or over kept for 
milk declined further to 5 percent below a year earlier. 


Dairy heifers 1 to 2 years old declined in number 6 
percent as of January 1, 1967, compared to a year be- 
fore. The reduced ratio of numbers of such heifers to 
milk cows, 23.8 this year compared to 26.0 in 1960 and 
1961 (and intermediate ratios in following years) indi- 
cates that lesser replacement stock is available. 


In terms of milk production, the effect of lower cow 
numbers has in recent months been offset by increased 
production per cow. This recent increase in production 
per cow (about 5 percent over a year ago for the first 3 
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months of 1967) has been at a more rapid rate than 
normal, and producer representatives state that it is 
more than could be reasonably expected to continue. 
Thus, prospective increases in production per cow can- 
not be relied upon to result in greater total milk pro- 
duction while cow numbers continue to decline at the 
same rate as in recent years. 


Producer representatives state that current ample 
production in certain fluid markets is due to price as- 
surances given by previous Department actions, and 
particularly favorable production conditions except in 
the Southwest region where drought conditions have af- 
fected pastures. Because of the increasing costs and al- 
ternative opportunities for dairymen, a higher level of 
milk prices was held to be necessary for an indefinite 
period. 


Long-term adequacy of milk supply in relation to total 
milk and dairy product consumption will be affected by 
the rate of population growth. During recent years milk 
production has declined, while the population is increas- 


ing. The effect of these two trends in opposite directions, 
if continued, would lead to substantial reduction in milk 
available on a per capita basis to consumers. 


(32 F.R. 6502-6503) 
* * * 

The primary reasons given by proponents for a higher 
level of prices were economic conditions which affect 
milk production for all markets. There is not any sig- 
nificant basis in the evidence for distinguishing par- 
ticular markets or areas for different treatment than 
others. 

* * * 

It is concluded that the previously described economic 
factors substantiate the need for a price adjustment at 
this time of 20 cents per hundredweight to be added to 
Class I price formulas through April 1963. In view of 
the fact that the national level of milk supplies has re- 
cently become stabilized, a higher adjustment is not 
presently necessary. This adjustment, with also a con- 
tinuation of a minimum basic formula price will provide 
assurance to producers of a level of price consistent with 
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conditions described. The adjustment for the period 
cited will allow time to observe the effect on milk sup- 
plies in the Federal order markets. 

* * * 

Since seasonal differentials are being eliminated in 
the markets where they are now being used, the adjust- 
ment can be made in a uniform manner in all markets 
using a basic formula by increasing the differential level 
in each market by 20 cents through April 1968. 

* * * 

The same temporary increase of 20 cents over the 
existing Class I formula level should apply in north- 
eastern orders where pricing is dependent on economic 
formulas. This adjustment in the Delaware Valley, 
Upper Chesapeake Bay, and Washington, D. C., orders, 
where seasonal pricing is being eliminated, would apply 
to the annual level. 

(32 F.R. 6503) 
* ” * 

Producer witnesses stated that the importance of 
price relationships among markets has grown because 
of the improved facilities for moving milk between 
markets. Use of a single nonseasonal differential in 
each market would result in the normal price relation- 


ship being effective each month. 
* a. * 


2. Emergency action. The due and timely execution of 
the functions of the Secretary under the Act impera- 
tively and unavoidably requires the omission of a recom- 
mended decision and opportunity for exceptions thereto. 


(32 F.R. 6504) 


Based on this hearing record and decision, a new bracketing 
schedule was adopted in the Delaware Valley Order, effective May 
1, 1967, as follows (32 F.R. 6606, 6608) : 


1. Section 1004.50(a) (2) is revised to read as fol- 
lows: 


(2) Subject to the conditions set forth in subpara- 
graphs (3), (4), and (5) of this paragraph the Class I 
price shall be that price indicated in the following Class 
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I price schedule opposite the bracket in which the 
formula index computed pursuant to subparagraph (1) 
of this paragraph falls except that for the months 
through April 1968, 20 cents shall be added to such 
price. If such index value is not within a bracket, the 
price shall be determined by the adjacent index bracket 
which is the same as or nearest to the bracket in which 
the price was established in the previous quarter: 


Class I Price Schedule 
[Price Per Hundredweight] 
At least but less than: ! 


Formula index 


80.0-82.0 
83.8-85.8 
87.6-89.6 
91.4-93.4 
95.2-97.2 
99.0-101.0 
102.8-104.8 
106.6-108.6 
110.4-112.4 
114.2-116.2 
118.0-120.0 


2. In § 1004.50(a) (3) delete the parenthetical phase 
“(the price, less 15 cents, indicated for the first quarter 
for the bracket in which the formula index computed 
pursuant to subparagraph (1) of this paragraph falls)”. 


From May 1967 through April 1968, the formula provisions, 
including the new bracketing schedule, were in effect in the 
Delaware Valley Order, but the formula index did not trigger any 
changes in the Class I price during this period. The price was 
$6.65 during this entire period. 


1 If the formula index is more than 120.0 or less than 80.0 this table shall 


be extended at the same rate aas the increase or decrease in the preceding 
bracket. 
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VI 


A further public hearing was held on February 23, 1968, with 
respect to all of the Federal milk orders. Based on this hearing, 
the Assistant Secretary determined that without additional price 
assurance to producers, “the adequacy of future supplies of milk 
for all the markets would be jeopardized” (33 F.R. 6017). He 
determined that the previous actions increasing the Class I price 
by 20¢ should continue, and that the Class I price should be 
increased an additional 28¢ because the support price for manu- 
factured milk had been increased by 28¢. In the Delaware Valley 
Order, he determined that the economic formula, including 
bracketing, should not be permitted to operate, and in lieu there- 
of, the price should be fixed at $6.93 through April 1969, which 
was 28¢ higher than the existing price of $6.65. Specifically, the 
final decision issued by the Assistant Secretary on April 15, 1968, 
stated (33 F.R. 6016-6018) : 


(1) Class I price level in each of these orders. Actions 
should be taken to continue through April 1969 tempo- 
rary emergency price increases. 


On the basis of four public hearings held in April 1967, 


temporary price increase amendments were made effec- 
tive through April 1968. In all orders using the Minne- 
sota-Wisconsin manufacturing milk price as a basic 
formula, it was provided that the basic formula price 
should be not less than $4.05, and Class I price differen- 
tials would be increased 20 cents per hundredweight. In 
the northeastern orders, where economic forumlas are 
used modifications of formula factors and designated 
fixed prices were used to bring about compabale results. 


Nationally, milk production has been declining during 
the last several years. In 1967 it was less than in 1966 
by about one-half percent. Each year since 1964, produc- 
tion has been less than the year earlier, so that 1967 
production was more than 6 percent below that of 1964. 
Although the decline of one-half percent from 1966 to 
1967 was the lowest percentage decline during the period, 
milk production for February 1968, on a daily basis was 
3 percent less than for February 1967. 


The nation’s milk cow herd is now the smallest on rec- 
ord. Milk cow numbers have declined steadily since 1953. 
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Milk cows on farms during 1967 were down 4 percent 
from 1966 and 16 percent below the 1961-65 average. 
Increased production per cow in recent years has offset 
to a considerable extent the decrease in milk cow num- 
bers. In fact, through 1964, national milk production 
increased while cow numbers declined. Since 1964, how- 
ever, decreases in cow numbers have more than offset the 
increase in production per cow, so that total production 
has declined. 


Milk supplies in the Federal milk order system were 
about the same in 1967 as in 1966. For 64 markets in- 
cluded in this hearing for which data are comparable, 
1967 producer milk deliveries were 0.4 percent greater 
than for 1966. But in January 1968, producer deliveries 
in 68 markets with comparable data were 1.6 percent 
less than for January 1967. 


Demand for Class I milk in the Federal order system 
declined in 1967 from 1966. Producer deliveries used in 
Class I in 64 markets were about 2.5 percent less in 1967 
than in 1966. Class I utilization was 64 percent of pro- 
ducer receipts in 1967 as compared with 65.9 percent in 
1966. In January 1968, however, producer milk used in 
Class I in 68 markets was 1.8 percent higher than in 
January 1967. Class I utilization of producer milk was 
68.4 percent as compared with 66.3 for January 1967. 
Some slackening of demand for milk in other uses was 
evident in increased purchases of products under the 
price support program, despite the decrease in national 
milk production in 1967. Producers claimed that in part 
this resulted from increased imports of dairy products 
during early month of 1967. 


Under the temporary pricing provisions now in effect, 
production in the Federal order system was maintained 
at the 1966 level with some decrease in demand, but there 
was no substantial change in the proportion of producer 
milk used in Class I. 


Representatives of producer groups in all markets 
stated that current Class I price levels are scarcely ade- 
quate to counter the economic factors which are tend- 
ing to discourage or reduce milk production. Because of 
these factors the incentive to continue in milk production 
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would be threatened by any reduction in the present 
Class I price levels. 


Producers’ concern related particularly to the avail- 
ability and cost of farm labor, the cost of farm equip- 
ment, increased taxes and capital costs in terms of in- 
terest rates. Nationally the index of farm wage rates 
increased 8.1 percent from December 1966 to December 
1967. During the same period the average national in- 
crease in farm machinery costs was 5.1 percent, in taxes 
was 6.5 percent, and in interest costs was 9.7 percent. 
Dairy feed costs have not increased over a year ago. 


Long term adequacy of milk supplies in relation to 
total milk and dairy product consumption will be affected 
by the rate of population growth and the rate of per 
capita consumption. In recent years population has been 
increasing while milk production has declined. A con- 
tinued decrease in production in the face of increasing 
population would lead to a substantial reduction in the 
amount of milk available to consumers on a per capita 
basis. Recently per capita consumption of milk has de- 
clined at a rate somewhat greater than population has 
increased. It is not possible at this time to forecast with 
any assurance whether the resultant recent downward 
trend in total consumption will continue. Obviously the 
situation must be reexamined from time to time to ap- 
praise the results under existing price levels. For this 
reason the emergency price increases proposed herein 
should be limited to the period through April 1969. 


The specific actions proposed herein continue the 20- 
cent higher Class I price differentials in all markets 
where Class I prices are determined by a basic formula 
(the average price paid for manufacturing grade milk 
in Minnesota and Wisconsin). Also in such markets the 
basic formula price should be floored at a figure no less 
than the announced support price for manufacturing 
grade milk (at average butterfat test) plus 5 cents. 
This will continue the guarantee in relation to the price 
for manufacturing grade milk which has been effective 
since May 1, 1967. In this peariod when the announced 
support price was $4, the basic formula price for com- 
puting Class I prices in Federal milk orders has been 
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$4.05. With the new announced support level of $4,28, 
the comparable floor price given to amendment of the 
order after for the basic formula is $4.33. 


Although the hearing notice made reference to a basic 
formula floor of $4.05, it contemplated a basic formula 
price which was 5 cents above the effective price support 
level. The amendatory action proposed herein would 
continue this relationship. 


The increase in the announced support price will thus 
bring about an increase of 28 cents per hundredweight in 
Class I prices for all markets where Class I prices are 
determined by the manufacturing milk price. In north- 
eastern markets a similar increase should be incorporated 
in the specified prices to be effective through April 1969. 
This can be accomplished by adding 28 cents to the Class 
I prices currently effective in those markets. 


Without the assurance provided by the actions pro- 
posed, the adequacy of futurer supplies of milk for all 
the markets would be jeopardized. To assure such sup- 
plies such prices should be made effective May 1, 1968. 


(33 F.R. 6016-6017) 
+” * * 

Producer organizations under the New York-New 
Jersey and New England orders sought to offer evidence 
at the hearing in support of more favorable intermarket 
price relationships than those resulting from prices now 
in effect. Such evidence was properly ruled inadmissible 
as being outside the scope of the notice of hearing. Such 
producer representatives claimed that they felt evidence 
supporting only continuation of present prices would be 
inconsistent with the evidence given at a public hearing 
held December 5-13, 1967, at which Class I pricing pro- 
visions of these orders was an issue, and for which no 
decision has been issued. This hearing did not reopen the 
December hearing, and the decision contained herein 
merely continues the current relationship between Fed- 
eral order Class I prices and that for manufacturing 
grade milk. 


The emergency price amendments of April 1967 have 
provided a Class I price level of $6.65 under the Dela- 
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ware Valley order. However, that price could change by 
virtue of movements in the economic index factors of the 
pricing formula. The emergency amendments to the New 
York-New Jersey order and the New England orders, 
herein proposed to be applicable through April 1969 pro- 
vide fixed specified prices under those orders. In order 
that the level of prices herein decided are assured 
through April 1969, a Delaware Valley price should be 
specified. Accordingly, it is concluded that the Dela- 
ware Valley price should be fixed at $6.93 through April 
1969 (the present price plus 28 cents). 


(33 F.R. 6017) 


The amendment to the Delaware Valley Order based on the 
foregoing decision rendered inoperative the economic formula, 
including bracketing, and in lieu thereof pegged the price from 
May 1, 1968, through April 1969 at $6.93. The order stated (33 
F.R. 6519, 6520) : 


In § 1004.50, the text of paragraph (a) preceding sub- 
paragraph (1), and the text of subparagraph (2) of 
paragraph (a) preceding the schedule therein are re- 
vised as follows: 


§ 1004.50 Class prices. 
* a * 

(a) Class I milk. Through April 1969, for each month 
in each calendar quarter, the price per hundredweight of 
Class I milk shall be the price computed for each quarter 
pursuant to subparagraphs (1) through (4) of this para- 
graph, except that from the effective date hereof [May 1, 
1968] through April 1969 the Class I price each month 
shall be $6.93: 

VII 


On July 25-26, 1968, a public hearing was held with respect to 
the six Northeastern milk orders. The Acting Secretary issued 
a final decision dated September 6, 1968, based on this hearing 
record. He determined that the supply-demand situation for milk 
in the Northeast “continues unfavorable” compared to the rest 
of the nation (33 F.R. 12850), and that this “continued trend 
poses a very serious threat to the adequacy of a milk supply for 
consumers in the Northeast” (33 F.R. 12850). In view of this 
critical situation, and in order to achieve interregional price align- 
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ment with the Class I price in other orders, which had previously 
been increased by 24¢, he determined that the Class I price in the 
Northeastern orders should be increased by 24¢ through April 
1969. Specifically, the Acting Secretary stated in the final decision 
dated September 6, 1968 (33 F.R. 12849-12851) : 


The specified Class I price under each of the six north- 
eastern Federal orders should be increased by 24 cents. 
Such action is necessary to effect price increases to pro- 
ducers under the northeastern orders comparable with 
price increases effected under orders in the North Central 
region generally on July 1, and thus restore the inter- 
regional price alignment which has maintained through 
the several emergency Class I price actions which have 
been initiated on a national basis during the past several 
years in an effort to stem the decline in milk production 
nationally. 


Federal milk orders outside the Northeast employ 
manufacturing milk values as a basic price to which a 
specified differential is added to arrive at the Class I 
price. The differential varies as between markets to the 
end that the variation in price as between markets gen- 
erally reflects the difference in transportation costs in 
moving milk from the Minnesota-Wisconsin alternative 
supply area. The northeastern orders, on the other hand, 
have over an extended period of years employed economic 
type pricing formulas for the purpose of establishing 
Class I prices. 


Milk production in the United States has been declin- 
ing since 1965. This decline in production has reflected 
an accelerated decline in the number of dairy farmers 
and dairy cattle and is attributable to factors such as 
high prices for cull cattle, better returns from alternative 
farm enterprises, more attractive off-farm opportunities 
for labor, increased costs of farm labor and equipment, 
and increased taxes and interest rates. 


In an effort to stem the downward trend in milk pro- 
duction the Department has taken a series of price ac- 
tions during the period 1966, 1967, and 1968 under both 
the dairy price support program and the Federal milk 
order program. However, the changes in price support 
levels, flooring of the basic (manufacturing milk) price, 
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and/or specified changes in the differentials over the 
basic price, which procedures have been employed to 
raise Class I prices generally under Federal orders out- 
side the Northeast, have not been applicable under the 
northeastern orders. In an effort to extend identical 
price adjustments to the northeastern markets the De- 
partment initially “floored” certain of the factors in the 
respective formulas above their then current levels and 
in subsequent actions inactivated the formulas entirely 
in favor of specified prices. However, the results of these 
actions have varied somewhat as between markets to the 
end that interorder price relationships which existed at 
the beginning of the period of emergency price adjust- 
ments have not been uniformly retained. However, ac- 
tion taken July 1, which increased the New York-New 
Jersey price by 10 cents to $6.49 through April 1969, sub- 
stantially restored interorder price relationship among 
the northeastern orders. 


For many years Class I prices in a number of Federal 
order markets in Iowa, Wisconsin, Illinois, and Missouri 
were tied to the Chicago order Class I price. During this 


period the supply-demand adjustment factor in the Class 
I pricing formula was minus 24. This adjustment thus 
reduced the Class I price in these markets by 24 cents. 
When the Chicago order was terminated the effect of the 
supply-demand adjustor on prices in those markets in 
which the Class I price had been tied to Chicago was con- 
tinued through the equivalent price determination pro- 
visions in the respective orders. 


The new Chicago order made effective July 1, 1968, 
contains no supply-demand adjustment provision. To 
maintain interorder price alignment between the Chicago 
market and the surrounding Federal order markets it 
was necessary that prices in these markets be increased 
by 24 cents, which was related to the equivalent price 
determination factor, effective July 1, first by suspen- 
sion action and subsequently by amendment. Hence, 
prices in the large midwestern area which produces the 
bulk of the reserve milk supplies for the country have 
generally been increased by 24 cents. This has sub- 
stantially reduced the differential between midwestern 
and northeastern Class I prices. For example, the New 
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York-New Jersey Class I price which in 1965 averaged 
$1.26 above the Chicago price is currently only 96 cents 
above such price. Without some adjustment in north- 
eastern prices this relationship will continue. 


Producer cooperatives in the Northeast contend that 
the amount of price adjustment made effective in mid- 
western markets generally on July 1 was 26 cents. How- 
ever, this price adjustment as previously indicated re- 
flected only the removal of the effect of the supply-de- 
mand adjustment applicable under the old Chicago order, 
which amounted to 24 cents. 


Proponents asked that a similar adjustment be made 
in each of the northeastern Federal order markets, con- 
tending that such adjustment was essential to restore 
appropriate interegional price alignment and assure a 
continuing adequate milk supply. In support of their 
position they sought to demonstrate that, while the down- 
ward trend in milk production for the country as a whole 
appears to be stabilizing, production in the Northeast 
continues to decline. In addition in certain segments of 
the Northeast adverse weather has severely affected 
forage and grain production with the result that ade- 
quate winter feed supplies, particularly in Vermont the 
primary supply area for the Massachusetts-Rhode Island- 
New Hampshire market, are in doubt. Handlers, except 
those in the Massachusetts-Rhode Island-New Hampshire 
market, generally opposed a further price increase at this 
time contending that milk supplies are fully adequate 
at this time. 


The emergency price actions taken throughout the 
Federal order system in conjunction with dairy price 
support actions have unquestionably helped to slow the 
rate of decline in milk production generally. However, 
the situation in the Northeast where about one-fifth of 
the Nation’s supply is produced continues unfavorable. 
In the 11 Northeastern States combined (from Maine 
to Maryland), production declined 3.1 percent from 1965 
to 1966, essentially the same as the country as a whole. 
During 1967 production in the Northeast was 2.1 per- 
cent below that for 1966 while nationally production 
was off only 0.5 percent. Thus far in 1968 national milk 
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production has averaged 1.7 percent below that for 1967. 
In June production in the Northeast was 2.3 percent be- 
low June 1967 while production in the remainder of the 
country was off only 1 percent. 


The New York-New Jersey market is by far the largest 
of the markets in the Northeast. About 60 percent of 
the producers supplying the six northeast markets are 
associated with that market. Because of its size and loca- 
tion it is very much interrelated with the other Federal 
order markets. On the northern side the New York-New 
Jersey milkshed overlaps the milkshed for the New Eng- 
land markets. Over the years there has been a general 
shift of New York-New Jersey producers to the New 
England markets, essentially in response to the blend 
prices which prevail under the respective orders in the 
eastern region of New York State. In Pennsylvania there 
is an extensive overlapping of the New York-New Jersey, 
Delaware Valley, and Upper Chesapeake Bay milksheds. 
In turn the Upper Chesapeake Bay and Washington, 
D. C. supply areas are interrelated. 


As a result of the marketwide pooling arrangements 
adopted under the Delaware Valley order effective June 
1, 1967, there has been a substantial shifting of supplies 
and sales from the New York-New Jersey order to the 
Delaware Valley order. These changes have significantly 
changed the supply-demand balances in _ individual 
markets. Supplies in the Delaware Valley market have 
thus increased 30.7 percent from May 1967 to May 1968 
while supplies on the New York-New Jersey market 
dropped 8 percent in the same period. Obviously the 
situation in individual markets, however, is not effective 
of the situation in the region generally. 


Producers continue to drop out of production in the 
Northeast Federal order markets at a rapid rate. Dur- 
ing May 1968 there were 2, 872 fewer producers sup- 
plying these markets than in May 1967 when 52,992 
producers were on these markets. Considering that about 
400 producers were added in the interim through the 
expansion of the Massachusetts-Rhode Island order into 
New Hampshire on December 1, 1967; there was a loss 
of about 6 percent in producer numbers in the last year. 
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This decline in producer numbers was nearly as great 
as during the previous 12-month period (May 1966 to 
May 1967) when 3,551 dropped off these markets. This 
continued trend poses a very serious threat to the ade- 
quacy of a milk supply for consumers in the Northeast. 


Virtually all of the milk produced in the Northeast is 
associated with fluid milk markets, mostly Federal order 
markets. Of the 24.2 billion pounds of milk produced in 
the eleven northeastern States in 1967, 18.9 billion 
pounds was associated with the six Federal order 
markets. Since 1965 annual Federal order market re- 
ceipts in the Northeast have declined 1.2 billion pounds. 
In the first half of this year receipts under the six orders 
were 236 million pounds less than during the first half 
of 1967. 


The Class I utilization of producer milk under the 
orders has increased significantly since 1965. In the 1967 
period of seasonally low production utilization in Class 
I reached 70.4 percent, 3.3 percent above the comparable 
percentage in 1965. Class I utilization each month this 
year has been higher than the corresponding month of 
1967. 


The continuing rise in production costs, the tight labor 
market and the alternative employment opportunities 
available to dairy farmers in the Northeast pose a serious 
threat to continuing adequacy of milk supplies in the 
region. 


While, as handler representatives testified there are 
encouraging signs that the downward spiral in cow 
numbers in the Northeast is being stemmed in that dairy 
farmers as of January 1, 1967, kept greater numbers of 
heifers, this logically must be attributed to the fact that 
the emergency price actions which have been taken in 
some measure restored dairy farmers’ confidence in the 
future of the industry. While dairy farmers in the 
Northeast have only limited alternative farming oppor- 
tunities, in comparison with dairy farmers in other areas, 
their employment opportunities outside of agriculture 
are extremely favorable and this in conjunction with 
high land values and the great difficulty of employing 
competent help will strongly influence them in deciding 





ABBOTTS DAIRIES 
Cite as 32 A.D. 318 


whether to continue dairying. It is essential therefore 
at this time that the general interregional price align- 
ment that has been maintained between the Northeast 
and midwestern alternative supply areas during the criti- 
cal past few years be maintained. To accomplish this end 
the specified Class I price in each of the six northeastern 
markets which extends through April 1969 must be in- 
creased by 24 cents. 


Handlers’ basic concern in the matter of further Class 
I price increases at this time was possible loss of sales to 
imitation products and cost with respect to contract sales 
already negotiated without escalator clauses. 


The matter of the treatment of imitation products was 
an issue considered at a national hearing on which a 
decision is still pending. 


The Act requires the uniform application of the order 
provisions and there is no basis for pricing fiuid milk 
disposed of under Government contracts at a different 
level than that otherwise disposed of for fluid consump- 


tion. Similarly, there is no basis for a variation in the 
price of milk to handlers dependent on the terms of the 
contract. 


Handlers generally are obviously aware of the unfav- 
orable production situation existing throughout the coun- 
try and of the fact that the Department has taken re- 
peated actions to ameliorate the situation both under 
the price support and Federal milk order program. The 
Department is charged with the responsibility of estab- 
lishing prices under Federal milk marketing orders 
which will insure an adequate supply of milk for fluid 
use and accordingly, must take the necessary price ac- 
tions to accomplish this end. 


The order issued by the Under Secretary on September 10, 1968, 
effective September 15, 1968, to effectuate in the Delaware Valley 
Order the foregoing determinations provided (33 F.R. 12958): 


In § 1004.50, the text of paragraph (a) preceding 
subparagraph (1), is revised as follows: 


§ 1004.50 Class prices. 
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* * * 


(a) Class I milk. Through April 1969, for each month 
in each calendar quarter, the price per hundredweight of 
Class I milk shall be the price computed for each quarter 
pursuant to subparagraphs (1) through (4) of this para- 
graph, except that from the effective date hereof through 
April 1969 the Class I price each month shall be $7.17 
(emphasis supplied). 


In issuing such order, the Under Secretary found (33 F.R. 
12958) : 


It is necessary in the public interest to make this order 
amending the order effective not later than September 
15, 1968. Any delay beyond that date would tend tx dis- 
rupt the orderly marketing of milk in the marketing area 
and threaten the maintenance of an adequate supply of 
milk for the market. 


This amendment, as in the case of the immediately preceding 
amendment (discussed in subdivision VI of this section of the 
decision), completely inactivated the economic formula, including 


bracketing, in the Delaware Valley Order; and in lieu thereof, 
this amendment pegged the Class I price at $7.17 through April 
1969. 


Vill 


On December 26, 1968, the Under Secretary terminated the 
provision “through April 1969” in the Class I pricing provisions 
of the Delaware Valley Order and in all of the other orders in 
the Nation in which it appeared, effective January 1, 1969. Thus 
the price in the Delaware Valley Order was “permanently” pegged 
at $7.17. No hearing was held as to this termination action. The 
Under Secretary determined that this action was necessary to 
assure an adequate supply of milk for consumers by assuring 
farmers that their incomes would be maintained. Specifically, 


the terminating order by the Under Secretary stated (33 F.R. 
20008) : 


Pursuant to the provisions of the Agricultural Market- 
ing Agreement Act of 1987, as amended (7 U.S.C. 601 
et seq.), and of the orders regulating the handling of 


milk in the aforesaid marketing areas, it is hereby found 
and determined that: 
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(a) The following provisions of the orders no longer 
tend to effectuate the declared policy of the Act: 


The provision “through April 1969” appearing in each 
of the sections or paragraphs specified below: 


* * * 


1004.50 (a) ; 
* * * 

(2) This termination order is necessary to reflect cur- 
rent marketing conditions and to maintain orderly 
marketing conditions in the marketing area. Dairy 
farmers need assurance now that their incomes will be 
maintained so that they can plan their dairy operations. 
These actions also will assure an adequate supply for 
consumers. 


(3) The termination will continue indefinitely certain 
Class I pricing provisions now due to expire April 30, 
1969. 


Therefore, good cause exists for making this order 
effective January 1, 1969. 


It is therefore ordered, That the aforesaid provisions 
of the orders are hereby terminated. 


The immediately preceding action of the Acting Secretary (dis- 
cussed in subdivision VII of this section of the decision) had 
rendered the economic formula, including bracketing, in the 
Delaware Valley Order inactive through April 1969. The termi- 
nation order discussed in this subdivision VIII, by removing the 
words “through April 1969,” rendered the economic formula in 
the Delaware Valley Order, including bracketing, permanently 
inactive. This action, as distinguished from the prior actions, 
effected a “permanent” change in the Order. That is, under this 
termination order, the economic formula, including bracketing, 
was rendered permanently inactive; and in lieu thereof, the Class 
I price would be a fixed price of $7.17 forever after, unless changed 
by the Secretary. 


No doubt, the Secretary planned to change this situation at 
some indefinite future time. But this does not make the change 
in the Delaware Valley Order any less “permanent.” Just as 
Congress can change “permanent” legislation by repeal, amend- 


ment, etc., the Secretary can change a permanent provision of an 
order by suspension, termination or amendment. The possibility, 
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or probability, of future change does not make either legislation 
or an administrative order any the less “permanent.” Legislation 
is “permanent” if it is to continue in effect for an indefinite period 
of time, unless repealed or altered by subsequent legislation, not- 
withstanding the fact that it is known when the legislation is 
enacted that subsequent events may make it obsolete, in time. 
Forty-Three Gallons of Cognac Brandy, 11 Fed. 47, 49-50 (D. 
Minn.). See, also, Michael v. State, 50 So. 929, 9383, 163 Ala. 425. 


In short, by the Under Secretary’s action of December 26, 1968, 
removing the words “through April 1969” from the Delaware 
Valley Order, the economic formula, including bracketing, was no 
longer in effect in the Order, and it would have taken affirmative 
action by the Secretary to reinstate economic formula pricing or 
bracketing. 


It was, of course, well known in the milk industry that the 
Northeastern economic formula pricing systems, including 
bracketing in the Delaware Valley Order, No. 4, had been inacti- 
vated for several years, and were inactivated by a “permanent” 
termination order issued December 26, 1968. This fact was 
brought out several times at the June 1969 hearing, which pre- 
ceded the August 20, 1969, decision at issue in this case. Mr. 
Little stated, for example (June 1969 Tr. 189), that “[e]conomic 
formula provisions in the six Northeast Orders have been suspend- 
ed and are completely inoperative at the present time. Presently 
the Class I price is ‘pegged’ in each of the Orders and no provi- 
sion is made to relate it to manufacturing prices or to adjust it 
without amending the Order.” Mr. Arms referred to the economic 
formulas which “are now inoperative” (June 1969 Tr. 266). Dr. 
Hand recognized that the effect of the termination order of De- 
cember 26, 1968, was permanent because it had the effect of “fixing 
Class I prices in Federal Orders 1, 2, 3, 4, 15 and 16 without any 
mechanism to change such prices, except by way of the hearing 
process or further suspension” (June 1969 Tr. 138). Similarly, 
Mr. Arms recognized that the effect of the termination order was 
to “extend for an indefinite period the emergency Class I price ac- 
tions initiated for all the Federal order markets to stem the de- 
cline in milk production nationally” (June 1969 Tr. 225; see, also, 
Tr. 279). 


When the Acting Secretary subsequently determined on August 
20, 1969, to change from the fixed price system to the manufac- 
turing price system, he stated that “one not intimately familiar 
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with the details of the order is required to read through and as- 
similate very lengthy provisions only to find at the end that the 
several provisions of the pricing formula have no current appli- 
cation and that the effective price is, in fact, a specified price” (3 
F.R. 18601, 18603).7 He concluded that the “now obsolete lan- 
guage of the respective inactivated pricing formulas should be 
deleted” (34 F.R. 18601, 13603). But even if such “inactivated” 
language in Order 4 had not been deleted in the August 1969 ac- 
tion, it could never have had any regulatory effect unless the Sec- 
retary reinstituted the economic formula, including bracketing, 
by changing the fixed price system then in effect. 


No challenge has been made by the petitioner in this case with 
respect to the validity of the Under Secretary’s action of Decem- 
ber 26, 1968, rendering completely inactive, by a permanent 
change in the Delaware Valley Order, the bracketing provisions 
of the Order. It goes without saying that it is too late to inject 
such an issue into this litigation at this time. The decision by the 
Judicial Officer in In re Bush Dairy, Inc., discussed supra, p. 19, 
involving the validity of somewhat similar action by the Secre- 
tary in 1966, consists of 77 pages. Although much of what was 
said in the Bush decision would be relevant to an action challeng- 
ing the validity of the permanent change in the Delaware Valley 
pricing provisions by the Under Secretary’s termination order of 
December 26, 1968, there are sufficient factual differences be- 
tween this action and the action involved in the Bush case to re- 
quire extensive analysis. 


In these circumstances, in the absence of any challenge to the 
action by the Under Secretary permanently rendering inactive 
the economic formula, including bracketing, in the Delaware Val- 
ley Order, such action must be presumed to be valid. 


An “administrative order is presumptively valid.” Hynes v. 
Grimes Packing Co., 337 U.S. 86, 101. There is a presumption 
of regularity with respect to the official acts of public officers 
and, “in the absence of clear evidence to the contrary, courts pre- 
sume that they have properly discharged their official duties.” 
United States v. Chemical Foundation, 272 U.S. 1, 14-15. Accord: 
Reines v. Woods, 192 F.2d 83, 85 (Emerg. C.A.) ; National Labor 
Relations Board v. Bibb Mfg. Co., 188 F.2d 825, 827 (C.A. 5); 


7. The Secretary was referring specifically to two other orders in the Northeast, but the 
same statement applied to the Delaware Valley Order. This was recognized a few paragraphs 
later in the decision of August 20, 1969. 





364 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 32 A.D. 318 


Woods v. Tate, 171 F.2d 511, 518 (C.A. 5); Pasadena Research 
Laboratories v. United States, 169 F.2d 375, 381 (C.A. 9), cer- 
tiorari denied, 335 U.S. 853; Laughlin v. Cummings, 105 F.2d 71, 
73 (C.A. D.C.). Specifically, administrative orders and regula- 
tions are presumed to be based on facts justifying the specific 
exercise of the delegated authority. United States v. Rock Royal 
Co-op., 307 U.S. 533, 567-568 (a case under the Act involved 
herein) ; Thompson v. Consolidated Gas Co., 300 U.S. 55, 69; 
Pacific States Co. v. White, 296 U.S. 176, 185-186. 


This brings us to the last chapter in the “book” written from 
1966 to 1969, viz., the Acting Secretary’s decision of August 20, 
1969, at issue in this proceeding. No change occurred in the 
Class I pricing provisions of the Delaware Valley Order between 
the permanent change of December 26, 1968—which effected a 
fixed price system—and August 20, 1969. Hence the issue facing 
the Secretary on August 20, 1969, was whether to include 
bracketing in the new pricing system—not whether to remove 
bracketing from the pricing system then in effect. 


IX 


A public hearing was held on June 16-17, 1969, relating to the 
Class I pricing system under the six Northeastern orders. The 
Acting Secretary issued a final decision based on this hearing 
record on August 20, 1969 (34 F.R. 18601). The Acting Secre- 
tary referred to the prior actions under the marketing order pro- 
gram and the price support program during the period 1966-1969 
to stem the decline in milk production, and to restore interre- 
gional price alignment between the Federal milk orders. 


The Acting Secretary found that while “the decline in milk 
production in the Northeast appears to have slowed in relation 
to the rate of decline in production nationally, it is still too early 
to conclude that the critical production situation in this area has 
been abated” (34 F.R. 13602). He explained that farmers in all 
other areas of the country had received increases in the Class I 
price, but that these increases were not shared by the farmers 
in the Northeast. He explained, for example, that farmers in 
the Northeast would have gotten an extra million dollars during 
April, May and June if they would have shared in the Class I 
price increase in all the other orders in the country resulting 
from the 6¢ increase in the Minnesota-Wisconsin manufacturing 
price during that quarter. 
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The Acting Secretary concluded that if “the general level of 
milk production is to be maintained, it is essential that dairy 
farmers in the Northeast continue to have assurance that their 
price will be increased to the same extent as that of dairy farm- 
ers outside the Northeast” (34 F.R. 13603). He also concluded 
that the Class I price in the Northeastern orders, as in the case 
of all other milk orders in the country, should be based on the 
Minnesota-Wisconsin manufacturing price, as reported by the 
Department for the preceding month (34 F.R. 13602). 


The Acting Secretary further concluded that a bracketing sys- 
tem “cannot accommodate the end here sought,” stating that the 
“level of the Minnesota-Wisconsin pay price cannot at this time 
be reliably forecast either with respect to its ultimate level or on 
a month-to-month basis. We know of no method of bracketing 
which could achieve the objective of providing the same increase 
each month in the Northeast as applies in other markets” (34 
F.R. 13603). 


The Acting Secretary ratified and affirmed all of the findings 
and determinations previously made in connection with the is- 
suance of all of the prior orders and amendments to the Dela- 
ware Valley Order (34 F.R. 13605). Specifically, the Acting 
Secretary stated in the August 20, 1969, decision (34 F.R. 13601, 
13602-13604) : 


Findings and conclusions. The following findings and 
conclusions on the material issues are based on evidence 
presented at the hearing and the record thereof: 


1. Modification of the specified Class I price under 
each order. The Class I pricing provisions under the 
Massachusetts-Rhode Island-New Hampshire, New 
York-New Jersey, Delaware Valley, and Connecticut or- 
ders should be modified to provide that the Class I price 
for the month shall be the specified price under each 
such order plus any amount by which the average price 
per hundredweight for manufacturing grade milk f.o.b. 
plants in Wisconsin and Minnesota, as reported by the 
Department for the preceding month, on a 3.5 percent 
butterfat basis, exceeds $4.33. In addition, all of the 
language of the inactivated economic formula under 
each such order should be deleted. 
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Because the Class I price under both the Upper Chesa- 
peake Bay and Washington, D. C., orders is established 
by a specified adjustment of the Delaware Valley Class 
I price, no change is needed in these two orders to ac- 
complish the end here determined appropriate. 


The New York-New England Cooperative Coordinat- 
ing Committee, representing 18 of the principal co-op- 
eratives with membership among producers supplying 
the New York-New Jersey and/or New England Federal 
order markets, proposed that the Class I price under 
each of the six northeastern Federal orders be “floored” 
in its relationship with the effective Class I price under 
the Chicago Regional order. The proposal had as its 
purpose to continue the precise interregional Class I 
price alignment established by the Department in gen- 
eral price actions taken under all orders on January 1 
this year and during the previous 3 years in an effort to 
halt declining milk production nationally. Pennmarva 
Dairymen’s Cooperative Federation, Inc., the member 
cooperatives of which represent producers primarily as- 
sociated with the Delaware Valley, Upper Chesapeake 
Bay and Washington, D. C., markets, proposed further 
that, for such markets only, the intent of the Coordinat- 
ing Committee’s proposal be implemented through a 
bracketing scheme whereby the presently specified Class 
I prices would be adjusted in 20-cent increments to re- 
flect increases in the Minnesota-Wisconsin pay price 
above $4.33 (3.5 percent butterfat basis). 


Milk production has been declining throughout the 
country since early 1965. In an effort to stabilize pro- 
duction, the Department in the interim period has taken 
a number of price actions on a national basis both under 
the Federal order and price support programs. The 
most recent of such actions with respect to Federal or- 
ders were taken September 15, 1968, and January 1, 
1969. 


Official notice is taken of the decision of the Acting 
Secretary issued on September 6, 1968 (33 F.R. 12849) 
increasing the specified Class I prices under the north- 
eastern orders by 24 cents. It was there found “* * * 
Such action is necessary to effect price increases to pro- 
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ducers under the northeastern orders comparable with 
price increases effected under orders in the North Cen- 
tral region generally on July 1 and thus restore the in- 
terregional price alignment which has been maintained 
through the several emergency Class I price actions 
which have been initiated on a national basis during the 
past several years in an effort to stem the decline in 
milk production nationally. 


“Federal milk orders outside the Northeast employ 
manufacturing milk values as a basic price to which a 
specified differential is added to arrive at the Class I 
price. The differential varies as between markets to the 
end that the variation in price as between markets gen- 
erally reflects the difference in transportation costs in 
moving milk from the Minnesota-Wisconsin alternative 
supply area. The northeastern orders, on the other 
hand, have over an extended period of years employed 
economic type pricing formulas for the purpose of es- 
tablishing Class I prices. 


“Milk production in the United States has been de- 


clining since 1965. This decline in production has re- 
flected an accelerated decline in the number of dairy 
farmers and dairy cattle and is attributable to factors 
such as high prices for cull cattle, better returns from 
alternative farm enterprises, more attractive off-farm 
opportunities for labor, increased costs of farm labor 
and equipment, and increased taxes and interest rates. 


“In an effort to stem the downward trend in milk 
production, the Department has taken a series of price 
actions during the period 1966, 1967, and 1968, under 
both the dairy price support program and the Federal 
milk order program. However, the changes in price 
support levels, flooring of the basic (manufacturing 
milk) price and/or specified changes in the differentials 
over the basic price, which procedures have been em- 
ployed to raise Class I prices generally under Federal 
orders outside the Northeast, have not been applicable 
under the northeastern orders. In an effort to extend 
identical price adjustments to the northeastern markets, 
the Department initially “floored” certain of the factors 
in the respective formulas above their then current 
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levels and in subsequent acts inactivated the formulas 
entirely in favor of specified prices * * *.” 


Official notice is also taken of the termination order 
issued by the Under Secretary on December 26, 1968, 
removing the “April 1969” termination date of the ap- 
plicable Class I pricing provisions in all Federal orders. 


It was there found with respect to each of the orders 
that “‘The termination order is necessary to reflect cur- 
rent marketing conditions and to maintain orderly 
marketing conditions in the marketing area. Dairy 
farmers need assurance now that their income will be 
maintained so that they can plan their dairy operations. 
These actions also will assure an adequate [milk] sup- 
ply for consumers. 


“The termination order will continue indefinitely cer- 
tain Class I pricing provisions now due to expire April 
30, 1969.” 


Official notice is taken of the publication “Milk Pro- 
duction” issued by the U.S. Department of Agriculture, 


Statistical Reporting Service, for the months of May 
and June 1969. Milk production nationally in the first 
6 months of 1969 declined 1.2 billion pounds and was 
1.9 percent below the corresponding period of 1968. This 
compares with a production decline of 1.1 billion pounds 
for the year 1967 and 1.5 billion pounds for the year 
1968, 1 and 1.3 percent, respectively. 


For the first 6 months of 1969, milk production in the 
12 northeastern States from Maine through Virginia, 
which constitute the milkshed for the six northeastern 
markets, totaled 13.2 billion pounds, about one-half per- 
cent below production of the same period of 1968. Milk 
production in these States in 1967 was 1.4 percent below 
that of 1966, and in 1968 was 2.2 percent below that of 
1967. 


While the decline in milk production in the Northeast 
appears to have slowed in relation to the rate of decline 
in production nationally, it is still too early to conclude 
that the critical production situation in this area has 
been abated. The Northeast is a most important area of 
milk production. More than 32 percent of all the milk 
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marketed under Federal orders is associated with the 
six markets here under consideration. Similarly, almost 
34 percent of all producers whose milk is priced under 
Federal regulation are associated with these markets. 


Under the existing fixed prices, producers in the 
northeastern markets have received none of the Class I 
price increase which producers in all regulated markets 
outside of the Northeast have realized by virtue of the 
recent advancement of the Minnesota-Wisconsin pay 
price above the $4.33 floor. The increases in purchase 
prices for butter and Cheddar cheese under the price 
support program made effective April 1 and 2, 1969, to 
return the price for milkfat in farm-separated cream to 
the required 75 percent level, while not changing the 
general level of the support price for manufacturing 
grade milk, have been a factor in the increases in manu- 
factured milk pay prices as reflected in the Minnesota- 
Wisconsin pay price series. 


In April, the Minnesota-Wisconsin pay price (3.5 per- 
cent butterfat basis) increased to $4.34, 1 cent above the 
$4.33 floor specified in the basic formula price provided 
in all Federal orders outside the Northeast. This re- 
sulted in a 1 cent increase in the May Class I price for 
all markets outside the Northeast. Similarly, a further 
increase of 3 cents in the Minnesota-Wisconsin pay price 
in the month of May increased the June Class I price 
in all markets outside the Northeast by 4 cents in their 
relationship with northeastern prices. Official notice is 
taken of the $4.39 June Minnesota-Wisconsin pay price 
as announced by the Department (6 cents above the 
$4.33 floor). This increased price has further deteri- 
orated the previously established interregional price re- 
lationship with the markets outside the northeast. 


It is not cltar at this time what further increases in 
the Minnesota-Wisconsin pay price may occur through 
the remainder of the marketing year. It is not necessary, 
however, for purposes of this decision, to know precisely 
what level the Minnesota-Wisconsin pay price might ul- 
timately reach. Similar price increases to those being 
experienced by producers in Federal order markets out- 
side the Northeast for the months of May, June, and 
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July would have enhanced producers’ returns in the six 
markets by almost a million dollars. Even if there were 
no further increases in manufacturing milk values, the 
total loss of income to northeastern producers for the 
remainder of the marketing year, for any lack of action 
on the basis of this record, would be extremely high. 


If the general level of milk production is to be main- 
tained, it is essential that dairy farmers in the North- 
east continue to have assurance that their price will be 
increased to the same extent as that of dairy farmers 
outside the Northeast. The continuing spiral in produc- 
tion costs, the critical labor situation, and the attractive 
alternative job opportunities available to northeastern 
dairy farmers make the proposed price increase appro- 
priate at this time to maintain the confidence of north- 
eastern dairymen in dairying. 


To accomplish this, the orders should be amended to 
provide that the specified Class I prices in each order 
be increased each month by any amount by which the 
Minnesota-Wisconsin pay price, as reported by the De- 
partment on a 3.5 percent butterfat basis, for the pre- 
ceding month, exceeded $4.33. 


As stated earlier, producers proposed that the north- 
eastern Class I prices be directly tied, instead, to the 
Chicago Regional Class I price. The inter-regional Class 
I price alignment basically desired by producers will be 
achieved, however, through the use of the Minnesota- 
Wisconsin price as a common price mover. Any change 
in the Minnesota-Wisconsin price (at levels above the 
$4.33 floor price) will change to the same extent the 
Class I prices under the northeastern orders and the 
Chicago Regional order, as well as prices under other 
orders throughout the country. 


While Penmarva Federation proposed that any price 
increases be accomplished through a bracketing scheme, 
such a procedure cannot accommodate the end here 
sought. The level of the Minnesota-Wisconsin pay price 
cannot at this time be reliably forecast either with re- 
spect to its ultimate level or on a month-to-month basis. 
We know of no method of bracketing which could 
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achieve the objective of providing the same increase 
each month in the Northeast as applies in other markets. 


The order prices in all markets outside the Northeast 
adjust each month to reflect the precise change in the 
Minnesota-Wisconsin pay price above $4.33. If inter- 
regional price alignment is to be maintained, the same 
procedure appropriately must apply under the north- 
eastern orders. The purpose of the price change in 
northeastern markets is not different from that in other 
regulated markets over the nation. It is intended that 
producers in all markets receive similar treatment in 
consideration of the overall objective and the method 
adopted is best designed to achieve this objective. The 
proposal for the adoption of a bracketing scheme at this 
time therefore is denied. 


In their exceptions to the recommended decision, 
handlers in the Connecticut market objected to the 
change in the date for announcing Class I prices that is 
necessitated by the proposed change in the Class I price. 
As proposed herein, Class I prices under the north- 
eastern orders would be announced by the market ad- 
ministrators on or before the 5th day of the month in 
which they apply. Presently, Class I prices for the 
month are known by the 25th day of the preceding 
month. 


The change in the price announcement date is neces- 
sary to accommodate the use of the Minnesota-Wis- 
consin price series in determining the Class I price. The 
Minnesota-Wisconsin price is based on prices paid by 
plants each month and becomes available for publication 
on or before the 5th day of the following month. Any 
Class I price reflecting the most current Minnesota-Wis- 
consin pay prices thus could not be announced before 
the 5th day of the month. 


Connecticut handlers complained that not knowing the 
Class I price for the first part of the month would make 
it difficult to recover cost increases on sales agreements 
made prior to the price announcement. In all Federal 
order markets outside the Northeast, Class I prices for 
the month are not announced until at least the 5th day 
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of the month. There is no indication that handlers in 
these other markets have not been able to operate rea- 
sonably well with this announcement date. It thus seems 
reasonable to expect that handlers in the Northeast 


would be able to adjust without undue hardship to the 
later announcement date. 


The structure of the Class I pricing provisions as 
contained in the Massachusetts-Rhode Island-New 
Hampshire and Connecticut orders is such that one not 
intimately familiar with the details of the order is re- 
quired to read through and assimilate very lengthy pro- 
visions only to find at the end that the several provisions 
of the pricing formula have no current application and 
that the effective price is, in fact, a specified price. It 
is desirable to simplify such provisions for better public 
understanding. 

In this regard also attention is called to the June 25, 
1968, decision of the Under Secretary denying a New 
York-New England Cooperative Coordinating Commit- 
tee request for the adoption of a common Class I eco- 
nomic formula and providing for a 10-cent upward ad- 
justment of the specified New York-New Jersey Class I 
price to provide more appropriate alignment with the 
Class I price in the New England Federal order mar- 
kets. Among other things, the Under Secretary con- 
cluded in such decision, official notice of which is taken: 
“Clearly a return to formula pricing at this time could 
not serve the interest of either producers or consumers 
to the degree that the present fixed prices afford * * * 


“* * * Contrary to proponents’ position, the present 
basis of fixed pricing is the best way of implementing 
market stability in this period of great uncertainty with 
respect to future production and consumption trends. 
Appropriately, the matter of a pricing formula should 
be reconsidered at a future hearing after marketing 
conditions have stabilized sufficient to permit a longer 
range decision than is now possible.” Such formulas 
could not appropriately be reactivated in existing form. 


While such decision related to the Massachusetts- 
Rhode Island-New Hampshire, Connecticut, and New 
York-New Jersey markets in particular, the obvious 
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need for maintaining price alignment throughout the 
Northeast would dictate reconsideration of the Delaware 
Valley formula in the event any revised formula were 
developed for the former markets. Consequently, the 


Delaware Valley economic formula is not necessary at 
this time. 


In light of the above, the present provisions setting 
forth the details of a pricing formula in the respective 


orders serve no useful purpose and, in fact, impede clear 
understanding of the present pricing scheme. Accord- 
ingly, the now obsolete language of the respective in- 
activated pricing formulas should be deleted. 


A cooperative association excepted to the deletion of 
these provisions on the basis that such action was not 
within the scope of the hearing notice and that their 
deletion jeopardizes the future use of economic formulas 
in these orders. The economic formula provisions in 
these orders have not been in effect for some time, how- 
ever. Neither is it proposed that they be reactivated in 
their present form. The proposed action would merely 
remove from the orders obsolete language. It does not 
imply that economic formulas, if found to be appropri- 
ate, could not be employed in the future in establishing 
Class I prices in the Northeast. 


As stated above, the Class I price in the Delaware Valley Or- 
der immediately prior to the August 20, 1969, decision was a 
fixed price of $7.17. In order to effectuate the changes pursuant 
to the August 20, 1969, decision, the Assistant Secretary issued 
the following order effective September 1, 1969 (34 F.R. 13914, 
13916) : 


2. In § 1004.50, paragraph (a) is revised to read as 
follows: 


§ 1004.50 Class prices. 
* * 


* * * 


(a) Class I milk. The price per hundredweight of 
Class I milk shall be $7.17 plus any amount by which 
the average price per hundredweight for manufacturing 
grade milk, f.o.b. plants in Wisconsin and Minnesota, as 
reported by the U. S. Department of Agriculture for the 
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preceding month on a 3.5 percent butterfat basis, ex- 
ceeds $4.33. 


With this amendment, the “book” written from 1966 through 
1969 was completed. The Class I price under the Delaware Val- 
ley Order and the other New England orders would in the future 
be determined in a manner which would permit the Northeastern 
farmers to share in the price increases effective in all of the 
other milk orders in the country whenever the Minnesota-Wis- 
consin manufacturing price increased. 


There were, however, two “sequels” to the “book” which will 
be discussed next, viz., a decision dated January 20, 1970, at is- 
sue in this case; and a decision dated January 14, 1971. 


January 20, 1970, Decision 


A public hearing was held on October 30, 1969, at which evi- 
dence was received with respect to whether bracketing should be 
adopted in the Delaware Valley Order and two other nearby or- 
ders. This hearing afforded the proponents of bracketing another 
opportunity to convince the Secretary that it should be adopted. 
However, the Assistant Secretary determined in a final decision 


dated January 20, 1970, that a bracketing system of pricing Class 
I milk should not be adopted under the three orders at this time 
(35 F.R. 1017). The Assistant Secretary repeated much of the 
language from the August 20, 1969, decision of the Acting Secre- 
tary, and in denying the request for bracketing, stated (35 F.R. 
1018) : 


Witnesses at the October 1969 reopened hearing gen- 
erally supported a bracketing of the Class I price and 
contended that such a pricing scheme would not cause 
intermarket price alignment problems. Notwithstanding, 
the reasons stated in the Acting Secretary’s decision of 
August 20, 1969, in denying bracketing on that record 
for these markets, are equally applicable at this time. 
Accordingly, the request for bracketing must be and is 
hereby denied. 


If bracketing is a desirable pricing feature it appro- 
priately should be considered, and is included as an is- 
sue, in connection with the hearing covering all Federal 
orders scheduled to convene at St. Louis, Mo., on Janu- 
ary 20, 1970 (34 F.R. 19078). 
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January 14, 1971, Decision 


The second sequel to the “book” concluded on August 20, 1969, 
was a decision by the Assistant Secretary dated January 14, 1971 
(36 F.R. 921). Public hearings were held on January 20-23, 1970, 
and February 17-18, 1970, to consider Class I pricing under all 
of the Federal milk orders in the Nation. At these hearings, an 
economic formula was proposed for Class I prices under all Fed- 
eral milk orders, which included bracketing. After these public 
hearings, effective August 1, 1970, the Delaware Valley Order 
was merged into the Middle Atlantic Order, which included the 
Washington, D. C., and the Upper Chesapeake Bay Orders (35 
F.R. 7924; 10273). 


On January 14, 1971, the Assistant Secretary issued a final de- 
cision based on these hearings in which he found that the “record 
does not establish that the proposed pricing system would tend 
to effectuate the declared policy of the Act” (36 F.R. 921, 923). 
The decision of the Assistant Secretary is lengthy and will not 
be summarized, except to set forth the following brief excerpts 
from the decision (36 F.R. 925-928) : 


(2) Interrelationship of markets and uses for milk. A 
fundamental aspect of the “economic” formula proposal 
is that it would be used identically in all orders to pro- 
vide uniform Class I price movements throughout the 
Federal order system. Coordination of Class I price 
movements is needed because Class I milk now moves 
readily between and among Federal order markets. 
Thus, the Class I price in one market frequently will be 
the alternative supply price for another market. With- 
out price coordination, even small disparities in the 
normal price relationships may encourage the uneco- 
nomic movement of milk and disruption of markets. 
Proponents of the “economic” formula thus regard its 
application so as to provide identical Class I price 
changes in all orders as a necessary and key feature. 


Technological advances in milk assembly and distribu- 
tion have made it feasible to transport milk from large 
centralized bottling plants over wide sales areas often 
extending into several] states. Improved highway sys- 
tems have aided and encouraged this broadening of dis- 
tribution areas. The large processing plants require the 
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assembly of milk from greater distances. Thus, both the 
assembly and distribution of milk in many cases now 
extend over wide areas. 
(36 F.R. 925-926) 
oe ot +. 

While the individual order formulas do not employ 
precisely the same language, the present price system 
under Federal orders operates in such a way that it pro- 
vides uniform price changes in all orders.* Some orders 
provide that the Class I price shall be the price estab- 
lished in a nearby order, plus or minus a stated amount. 
Certain northeastern markets provide that the Class I 
price shall be a stated amount adjusted by the amount 
by which the Minnesota-Wisconsin manufacturing milk 
price exceeds $4.33. Most orders establish Class I prices 
by adding a specified differential directly to the Minne- 
sota-Wisconsin manufacturing milk price. 


The present system of uniformity has evolved from 
the necessity, apparently recognized by proponents of 
the “economic” formula, to coordinate price changes 
within regions and also to provide coordination on an in- 
terregional basis. The first step in coordinating price 
changes was the use of formulas which changed Class I 
milk prices as the value of manufacturing milk changed. 
Several different formulas for computing the value of 
manufacturing milk were used at one time. After the 
Minnesota-Wisconsin manufacturing milk price was de- 
veloped, however, all orders using a manufacturing milk 
price formula in determining Class I prices were 
amended to use the Minnesota-Wisconsin price. The last 
step in this evolution of the uniform pricing concept was 
taken September 1, 1969, by the amendment of north- 
eastern orders. 


During most of the period since 1966, substantially 
uniform price increases have been made in all market 
Class I prices in the effort to halt the general decline in 
milk production. Such uniform price increases through- 
out the country applicable to both fluid market and 


6. An exception is the Knoxville, Tenn., order where the Class I price is adjusted by a 
supply-demard adjustor. At the time of the hearing, supply-demand adjustors also were 
used in five additional orders. Official notice is taken of the order amendments and 
termination actions removing such provisions from the five orders. 
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manufacturing grade milk appeared to be appropriate 
since the milk supply at one location could be made 
available readily to another market or for another use. 
Local intermarket or interregional price adjustments 
have been made only to insure that the available milk 
supply would be distributed efficiently among the vari- 
ous markets in accordance with their respective needs 
to cover Class I sales. 
(36 F.R. 926) 
« Oo OK 

Handlers requested the bracketed prices in 15-cent 
amounts. With each such increase in the producer price 
handler witnesses stated gross handling margins could 
be increased 8 cents per hundredweight. The combined 
increase of producer price and handling margin would 
thus add to 23 cents per hundredweight, or the equiva- 
lent of 1 cent per half-gallon by which the selling price 
would be raised. 


Changes in actual gross handling margins fail to dem- 
onstrate any tendency for margin changes to be asso- 
ciated with producer price changes as proposed. Pre- 


vailing prices paid by consumers and paid to producers 
are reported for 25 cities each month in the “Fluid Milk 
and Cream Report’, issued by U. S. Department of 
Agriculture. A comparison of such reports for the pe- 
riod January 1968 through February 1970 showed 147 
changes in the price per half-gallon for the most com- 
mon grade of milk sold out of stores. This was the total 
number of changes in the 25 markets. 


Of the 147 consumer price changes, 13 moved in the 
opposite direction from the producer price changes and 
74 occurred with no change in the producer price. There 
were eight consumer price changes of 1 cent per half- 
gallon or more when producer prices changed more than 
18 cents. There were 33 such consumer price changes 
when the producer price change was less than 12 cents. 
The remaining price changes, 19, were associated with 
producer price changes of 12 to 18 cents. Thus, only 19 
of the 147 resale price adjustments were associated with 
a producer price change of 15 cents, plus or minus 3 
cents. 
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Since actual changes in consumer prices have varied 
greatly in relation to producer prices, there is no basis 
of experience on which to determine what amount of 
change in the producer price should be associated with 
a given change in the consumer price for a particular 
unit. In fact, there is no basis for assuming that any 
single relationship is appropriate for all markets and for 
every producer price change. 

(36 F.R. 927-928) 


To summarize, on December 26, 1968, the Under Secretary in- 
activated the economic formula, including bracketing, in the 
Delaware Valley Order by a permanent change in the Order 
which specified a fixed price for Class I milk. No challenge is 
made as to the validity of such action. On August 20, 1969, 
January 20, 1970, and January 14, 1971, the Acting or Assistant 
Secretary rejected proposals to reinstitute bracketing. 


The decisions of August 20, 1969, and January 20, 1970, are 
challenged herein. 


II. The Decision of August 20, 1969, Denying the Pro- 
posal to Adopt Bracketing Need Not Be Supported 
by Evidence and Is Not Reviewable; Inadequate 
Findings Cannot Compel the Secretary to Adopt 
Bracketing. 


As previously shown, the Acting Secretary made two decisions 
relevant here on August 20, 1969. First, he determined upon 
the evidence of the June 1969 hearing that the existing system 
of fixed Class I prices should be replaced with a pricing system 
tied to the Minnesota-Wisconsin manufacturing milk price. No 
challenge is made as to that determination. Second, he deter- 
mined that the proposal to reinstitute a system of bracketing 
along with the new pricing system should not be adopted. 


Thus there were two separate determinations: one affirmative 
in that it included the Minnesota-Wisconsin base in the Order; 
and the other negative, in that it denied a proposal to insert 
bracketing in the Order. 


A third decision was made by the Acting Secretary on August 
20, 1969, which must not be confused with the second determina- 
tion (denying the proposal to insert bracketing) referred to in 
the preceding paragraph; viz., the Acting Secretary decided that 
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the obsolete bracketing language should be removed from the 
Order. The petitioner is not challenging the removal of the ob- 
solete, inactivated bracketing language from Order No. 4. Rather, 
it is challenging the failure to include bracketing in the new 
Minnesota-Wisconsin pricing system. Since this distinction is 
crucial, it may be worthwhile to run the risk of belaboring the 
obvious. 


As shown above, p. 45, Order No. 4 as amended effective 
September 15, 1968, provided that the Class I price shall be com- 
puted by an economic formula, including bracketing, “except that 
from the effective date hereof [September 15, 1968,] through 
April 1969 the Class I price each month shall be $7.17.” As shown 
supra, pp. 46-51, when the Under Secretary terminated the pro- 
vision “through April 1969,” this was permanent action render- 
ing obsolete the economic formula, including bracketing. 


If the petitioner were challenging the removal of the obsolete 
bracketing language, and if the petitioner were successful in 
such challenge, the economic formula, including bracketing, would 
have to be restored to the Order, followed by the following 
language (see supra, p. 61): 


except that from the effective date hereof the Class I 
price each month shall be $7.17 plus any amount by 
which the average price per hundredweight for manu- 
facturing grade milk, f.o.b. plants in Wisconsin and 
Minnesota, as reported by the U. S. Department of 
Agriculture for the preceding month on a 3.5 percent 
butterfat basis, exceeds $4.33. 


If that were done, once again it would be true—as the Acting 
Secretary stated on August 20, 1969—that “one not intimately 
familiar with the details of the order is required to read through 
and assimilate very lengthy provisions only to find at the end 
that the several provisions of the pricing formula have no cur- 
rent application and that the effective price is, in fact, a specified 
price” plus the amount by which the average price per hundred- 
weight for marufacturing grade milk exceeds $4.33 (34 F.R. 
13601, 13603). This would be of no value to the petitioner and 
is not what the petitioner is seeking. Hence it is obvious that 
the petitioner is not challenging the third determination made 
by the Acting Secretary to remove the inactivated, obsolete 
bracketing provisions from the Order; but rather the petitioner 
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is challenging the failure to include the bracketing proposal in 
the new pricing system set forth in the August 20, 1969, decision. 


The issuance and amendment of Federal milk marketing or- 
ders is governed by the Agricultural Marketing Agreement Act 
(7 U.S.C. 601 et seg.). The Act provides for notice and hearing 
upon proposed orders which the Secretary “has reason to be- 
lieve” will tend to effectuate the declared policy of the Act (7 
U.S.C. 608¢(3)). After such notice and opportunity for hearing 
the Secretary (7 U.S.C. 608c(4))— 


shall issue an order if he finds, and sets forth in such 
order, upon the evidence introduced at such hearing (in 
addition to such other findings as may be specifically re- 
quired by this section) that the issuance of such order 
all of the terms and conditions thereof will tend to ef- 
fectuate the declared policy of this chapter with respect 
to such commodity. (Emphasis added) 


This language cannot be construed to read that the Secretary, 
after such notice and opportunity for hearing— 


shall issue an order if he finds that the evidence intro- 
troduced at such hearing supports such order. 


‘The provisions of the Act applicable to the issuance of orders 
are made equally applicable to the issuance of amendments to or- 
ders (7 U.S.C. 608c(17)). Thus before an order can be 
amended, the Secretary must make a discretionary finding that 
the amendment will “tend to effectuate the declared policy” of 
the Act (7 U.S.C. 608c(4)). When such a discretionary finding 
is made, it must be based “‘upon the evidence” introduced at the 
hearing. Fairmont Foods Company v. Hardin, 442 F.2d 762, 767 
(C.A. D.C.). But nothing in the Act requires that evidence sup- 
port the Secretary’s refusal to adopt a proposal. 


The Secretary is required by 7 U.S.C. 608c(4)) to isswe an or- 
der if he finds upon the hearing record evidence that the isswance 
of the order will tend to effectuate the policy of the Act. Since 
the thrust of the statutory requirement that the decision be based 
upon record evidence applies only to instances when the Secre- 
tary takes the afirmative action of issuing an order or amend- 
ment, the statute does not, by its terms, impose any requirement 
that the Secretary’s decision not to act—i.e., not to adopt a pro- 
posed amendment—be supported by the hearing evidence. 
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If the Secretary, in his discretion, relying upon the record and 
his total knowledge and expertise, cannot find that the proposed 
amendment will tend to effectuate the policy of the Act, then he 
is not required to issue the amendment regardless of what evi- 
dence was presented at the hearing. This same contention has 
been raised in the past before the Judicial Officer. See In re 
Pestel Milk Co., 6 Agriculture Decisions 85, 110-11 (1947), af- 
firmed sub nom. Charles W. Allen v. Brannan, May 25, 1950 
(S.D. Ohio); In re Belle-Vernon Milk Co., 13 Agriculture De- 
cisions 447, 481-482 (1954). As the Judicial Officer held in both 
cases (13 Agriculture Decisions at 482; 6 Agriculture Decisions 
at 111): 


While it is true that the finding of the Secretary as to 
the effectuation of the policy of the act must be on the 
basis of the evidence introduced at the hearing, there is 
no compulsion that the Secretary find that a proposal 
made, even though supported by evidence, will tend to 
effectuate the statutory policy.* 


The purpose of the legislative-type hearings held upon pro- 
posed amendments is not to determine in a trial-like fashion 


which side of an issue has the greatest weight of evidence in its 
favor. There is no requirement that a proposal be adopted as 
an amendment merely because its proponents produce the greater 
weight of evidence at a hearing. “The Government is not aligned 
against the handlers or any group in an adversary contest.” In 
re Crystal Lake Dairy Co., 8 Agriculture Decisions 1, 4-5 (1949). 


Rather, the purpose of the hearing is to allow interested par- 
ties to present their views and evidence in order to “educate” the 
Secretary as to the issues involved. 


The hearing process required by the Act was described in 
United States v. Wrightwood Dairy Co., 127 F.2d 907, 910 
(C.A. 7): 


The object of such a hearing [under the Agricultural 
Marketing Agreement Act] is not only to afford the in- 
dividuals the opportunity of airing their objections to 


8. This has been the settled and contemporaneous administrative construction of the Act 
(see, also, Sellers, Administrative Procedure and Practice in the Department of Agri- 
culture under the Agricultural Marketing Agreement Act of 1937 (U.S.D.A., 1939), pp. 
27-85), which is entitled to great weight. Jn re Bush Dairy, Inc., supra, and cases cited 
therein; Lewes Dairy, Inc. v. Freeman, 401 F.2d 308, 320 (C.A. 8), certiorari denied, 
394 U.S. 929. 
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the proposed scheme of things, but is also to give the 
administrators the chance of obtaining information 


which might have been overlooked or otherwise not 
available to them. 


The realities of the situation are clear. In the case of 
many proposed agreements, hundreds of people may be 
present at a hearing and every individual would be 
equally desirous of insuring the maximum protection to 
his own interests. If the equivalent of court proceedings 
were granted to each person, or even to groups, the 
hearing would be unwieldy and not susceptible to a 
satisfactory conclusion. Obviously, a more workable 
balance must be struck between administrative efficiency 
and the protection of individual rights. 


In determining not to issue a proposed amendment, the Secre- 
tary is purely at his own discretion and can rely upon his own 
expertise and knowledge, upon evidence from other hearings, or 
indeed upon no evidence at all. A contrary rule could be possi- 
ble only if the hearing process upon all amendment proposals 
met the ideal in which all the sides of an issue were thoroughly 
and competently presented, and the faults of unsound proposals 
clearly shown. In reality, those who oppose a proposal often 
may not appear at the hearing to do so; or if they appear, their 
opposition might not be adequately presented. Furthermore, it 
is not unusual for witnesses at such hearings, which are often 
multi-issue, to merely speak for a proposal they favor rather 
than also evaluating and stating their positions on other pro- 
posals. 


Moreover, even at an “ideal” hearing where all sides of the 
issue were presented by the witnesses, if the Secretary were re- 
quired to adopt every proposal supported by the evidence, this 
would drastically curtail or eliminate the value of the Depart- 
ment’s expertise derived from thousands of hearings. The wit- 
nesses at the hearing, rather than the Secretary, would actually 
determine whether an order or an amendment should be adopted 
to effectuate the Congressional policy. This could easily lead to 


the disruption of the Federal regulatory program through the 
adoption of unsound proposals. 


To avoid such a result, the Department might be reluctant to 
hold as many hearings as are now held; and it might be forced 
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to present substantial evidence in many hearings in opposition 
to the industry’s proposal so that there would be substantial evi- 
dence either way in case the Secretary decided not to adopt the 
proposal. This would make a farce of the hearing process, and 
would prevent it from being an important educational tool for 
the Secretary. None of this is either desirable or required by 
the Agricultural Marketing Agreement Act (7 U.S.C. 608c(3) 
and (4)). 


Moreover, the purely discretionary decision by the Secretary 
not to issue a proposed amendment is not made reviewable by 
section 10 of the Administrative Procedure Act. Section 10 pro- 
vides that administrative action is subject to judicial review 
“except to the extent that * * * agency action is committed to 
agency discretion by law” (5 U.S.C. 701). To the extent a de- 
termination is committed by law to agency discretion, it is not 
reviewable under section 10 of the Administrative Procedure Act. 
Chernock v. Gardner, 360 F.2d 257, 259 (C.A. 3). Hence some 
agency action under a statute may be reviewable and other ac- 
tion under the same statute committed to agency discretion is 
nonreviewable. “Judicial review under a statute authorizing 
agency action is not precluded because some of that action may 


be ‘committed to agency discretion by law.’ 5 U.S.C. § 701(a) (2). 
Rather, judicial review is precluded only to the extent that such 
discretion exists.” Jones v. Freeman, 400 F.2d 383, 390 (C.A. 8). 
Under the Administrative Procedure Act, the question is not 
simply whether the statute commits action to agency discretion, 
but to what extent. Davis, “Unreviewable Administrative Ac- 
tion,” 15 F.R.D. 411, 428. 


The determination not to issue a proposed amendment is purely 
discretionary. In United States v. Bush & Co., 310 U.S. 371, 380, 
the Court held :® 


It has long been held that where Congress has au- 
thorized a public officer to take some specified legislative 
action when in his judgment that action is necessary or 
appropriate to carry out the policy of Congress, the 
judgment of the officer as to the existence of the facts 
calling for that action is not subject to review. Martin 
v. Mott, 12 Wheat. 19; Monongahela Bridge Co. v. 
United States, 216 U.S. 177; Dakota Central Telephone 


9. See, also, Switchmen’s Union v. Board, 320 U.S. 297, 303; Fahey v. O'Melveny & Myers, 
200 F.2d 420, 477 (C.A. 9). 
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Co. v. South Dakota, 250 U.S. 163; United States v. 
Chemical Foundation, Inc., 272 U.S. 1. As stated by Mr. 
Justice Story in Martin v. Mott, supra, pp. 31-32: 
“Whenever a statute gives a discretionary power to any 
person, to be exercised by him upon his own opinion of 
certain facts, it is a sound rule of construction, that the 
statute constitutes him the sole and exclusive judge of 
the existence of those facts.” 


Similarly, in Louisiana v. McAdoo, 234 U.S. 627, 633, the Court 
held: 


There is a class of cases which hold that if a public 
offirer be required by law to do a particular thing, not 
involving the exercise of either judgment or discretion, 
he may be required to do that thing upon application of 
one having a distinct legal interest in the doing of the 
act. Such an act would be ministerial only. But if the 
matter in respect to which the action of the official is 
sought, is one in which the exercise of either judgment 
or discretion is required, the courts will refuse to substi- 
tute their judgment or discretion for that of the official 
entrusted by law with its execution. Interference in 
such a case would be to interfere with the ordinary 
functions of government. 


The rule of noninterference with administrative discretion 
again stated in Work v. Rives, 267 U.S. 175, 177, where it 
held that courts may not— 


compel or control a duty in the discharge of which by 
law * * * [the Secretary] is given discretion. The duty 
may be discretionary within limits. He can not trans- 
gress those limits, and if he does so, he may be con- 
trolled by injunction or mandamus to keep within them. 


It is a well established maxim that a court can compel admin- 
istrative action, by mandamus or mandatory injunction, only 
when that action is ministerial. As the Court held in United 
States v. Wilbur, 283 U.S. 414, 420, mandamus will issue— 


only where the duty to be performed is ministerial and 
the obligation to act peremptory, and plainly defined. 
The law must not only authorize the demanded action, 
but require it; the duty must be clear and indisputable. 
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If the action is made discretionary within limits—as where 
the Secretary has discretion to find that an amendment he issues 
will tend to effectuate the policy of the Act, but only upon the 
hearing evidence—then he may be compelled to stay within that 
limitation. Work v. Rives, 267 U.S. 175, 177. But courts have 
no authority to compel or perform themselves the exercise of a 
purely discretionary determination. Danville Tobacco Association 
v. Freeman, 275 F. Supp. 350, 351 (W.D. Va.) ; Watkins Motor 
Lines, Inc. v. United States, 243 F. Supp. 436, 438, fn. 4 (D. 
Neb.). 


In view of the tremendous complexities of the “milk problem,” 
Congress wisely left the decision not to adopt a proposed amend- 
ment solely to the discretion of the Secretary, rather than to 
control by the witnesses at a public hearing or review by the 
courts. The Secretary’s task here “is a delegated role of admin- 
istrative ‘legislation’ in a field of bewildering complexity, bit- 
terly divergent partisan interest, and inevitably large discretion 
confided to the expertise over which a cabinet officer presides 
and on which he must rest his judgments.” Foster v. Freeman, 
271 F. Supp. 33, 39 (S.D. N.Y.). 


Judge Frank’s description of the problem of milk regulation 
in Queensboro Farms Products v. Wickard, 187 F.2d 969, 974- 
975 (C.A. 2), is often quoted: 


Experience before and since the passage of that legisla- 
tion has disclosed that the “milk problem” is exquisitely 
complicated. The city-dweller or poet who regards the 
cow as a symbol of bucolic serenity is indeed naive. 
From the udders of that placid animal flows a bland 
liquid indispensable to human health but often provok- 
ing as much human strife and nastiness as strong al- 
coholic beverages. 
* = * 

The milk problem is so vast that fully to comprehend 
it would require an almost universal knowledge ranging 
from geology, biology, chemistry and medicine to the 
niceties of the legislative, judicial and administrative 
processes of government. It affects an industry immense 
in scope, for dairying is said to be the largest single 
branch of agriculture in this country with the exception 
of that of raising livestock for slaughter, the annual 
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money value of dairy products running to billions of 
dollars. 


Many other cases recognize the great complexity of the Fed- 
eral milk regulatory program, é.g.: 


It is now no secret that governmental regulation of the 
distribution of milk is complex and mystifying. * * * 
For the question of classification for the purpose of pay- 
ment of the milk product here in issue, at first blush 
apparently simple, has baffled even the experts and the 
trade for several years.'° 


[The milk order is a regulatory system] the complexi- 
ties of which are immediately apparent." 

[Milk is a] very complicated area of federal regula- 
tion.!? 


The order is complicated and detailed; certainly it ap- 
pears more likely to achieve fairness in the greater 
number of cases than any we can think of or suggest.'® 


Judge Learned Hand admitted to being “stunned and con- 
founded” by the milk regulatory program, which he described 
as an undertaking of “monstrous difficulty” in Dairymen’s League 
Cooperative Ass’n. v. Brannan, 173 F.2d 57, 65, 66 (C.A. 2), 
certiorari denied, 338 U.S. 825, as follows: 


We are indeed aware how great an advantage familiar- 
ity with the multifarious ramifications of such a subject 
as milk regulation gives to administrators, and how 
much less favored are we who must plunge into it un- 
equipped. Nevertheless, we should have to endow them 
with almost supernatural powers, if they were not, like 
ourselves, at the outset stunned and confounded by the 
fantastic proliferation which emerges, when one at- 
tempts to find a path through such verbal mazes. 
ok ok * 

The regulation of an industry such as this—indeed of 
any modern industry—is an undertaking of monstrous 
difficulty ; it yet remains to be seen whether success is 
within the compass of human abilities. Those charged 


. Crowley's Milk Co. v. Brannan, 198 F.2d 861, 862 (C.A. 2). 

. Ogden Dairy Co. v. Wickard, 157 F.2d 445, 447 (C.A. 7), certiorari denied, 330 U.S. 827. 

. United States v. Lehigh Valley Cooperative Farmers, 183 F. Supp. 80, 89 (E.D. Pa.), 
reversed on other grounds, 287 F.2d 726 (C.A. 8). 

. Waddington Milk Co. v. Wickard, 140 F.2d 97, 102 (C.A. 2). 
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with such duties must proceed as best they can, correct- 
ing their initial blunders, as experience teaches; some 
ineptitudes and some injustices are inevitable at the 
start; they are the price of the undertaking as a whole. 


As in the case of Kendler v. Wirtz, 388 F.2d 381, 383 (C.A. 8), 
we “are concerned here with a type of determination that ‘does 
not present questions of an essentially legal nature in the sense 
that legal education and lawyers’ learning afford peculiar com- 
petence for their adjustment’.” '* 


The Secretary’s determination not to issue a proposed amend- 
ment fits quite aptly with what the Court said in Panama Canal 
Co. v. Grace Line, Inc., 356 U.S. 309, 317-18: 


These are matters on which experts may disagree; they 
involve nice issues of judgment and choice * * * which 
require the exercise of informed discretion. * * * The 
case is, therefore, quite unlike the situation where a 
statute creates a duty to act and an equity court is asked 
to compel the agency to take the prescribed action. 
* * * We put the matter that way since the relief sought 
in this action is to compel petitioner to fix new tolls. The 
principle at stake is no different than if mandamus were 
sought—a remedy long restricted, * * * in the main, to 
situations where ministerial duties of a nondiscretionary 
nature are involved. 


Thus, the Secretary’s determination not to adopt the proposed 
amendment to reinstitute bracketed pricing in Order 4 is a dis- 
cretionary one not subject to judicial control. The Secretary 
need not premise such a determination upon evidence in the hear- 
ing record as he must when he isswes a proposed amendment; 
and thus he may rely exclusively upon extra-record material— 
including his own expertise and the records and determinations 
made in prior proceedings. As explained above, this result is not 
only authorized by statute and case law, but is also logically 
necessary to the maintenance of the stability and integrity of 
the Federal order program. 


14. The Court was quoting from Mr. Justice Frankfurther’s concurring opinion in Driscoll 
v. Edison Co., 307 U.S. 104, 122. 

15. This position is not based on the discredited “negative order doctrine” (see Rochester Tel. 
Corp. v. United States, 397 U.S. 125, 143), but on the statutory provisions evincing the 
Congressional intent to commit unreviewable discretion to the Secretary as to what 
matters should not be included in an order. See, also, Davis, Administrative Law 
Treatise (1958 and 19700 Supp.), §§ 28.16, 28.17. 
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As to the Acting Secretary’s findings and conclusions explain- 
ing why he refused to adopt the bracketed pricing proposal, they 
can be reviewed only to the extent necessary to determine 
whether they comply with the Administrative Procedure Act. 
That Act requires that “all decisions * * * shall include a state- 
ment of * * * findings and conclusions, and the reasons or basis 
therefor, on all material issues of fact, law, or discretion pre- 
sented on the record” (5 U.S.C. 557). This enables the parties 
and reviewing courts to have a sufficiently clear basis for under- 
standing the decisions made. Northeast Broadcasting, Inc. v. 
F. C. C., 400 F.2d 749, 758-759 (C.A. D.C.).® 


Since there is no judicial review of the decision to deny the 
bracketed pricing proposal, the findings and conclusions in con- 
troversy are sufficient if they inform the parties of the basis of 
the decision, irrespective of whether a reviewing court agrees 
with the Acting Secretary’s logic. But even if the Secretary fails 
to explain the basis for denying a proposal, the most that can 
be done is to remand the matter to the Secretary to make find- 
ings—not to compel the Secretary to adopt the proposal. See De 
Vito v. Shultz, 300 F. Supp. 381, 384 (D.C. D.C.), and the ma- 
toga previously presented in this section of the decision. 


In any event, however, as shown in the next section of this de- 
cision, substantial evidence and rational findings support the 
Acting Secretary’s decision of August 20, 1969, not to include 
bracketed pricing in the new Minnesota-Wisconsin pricing 
system. 


Ill. The August 20, 1969, Decision Not to Adopt 
Bracketed Pricing Was Preceded by Adequate No- 
tice and Is Supported by Adequate Findings and 
Substantial Evidence at the June 1969 Hearing. 


A. Notice 


The notice of hearing as to the June 1969 hearing (34 F.R. 
8079 ; 9035) contained two relevant proposals for Class I pricing 
systems. They were identified in the notice as Proposal No. 1 and 
Proposal No. 3. It was the objective of Proposal No. 1 to tie the 
Northeastern orders penny-for-penny with the Chicago Order 
price (which was the Minnesota-Wisconsin manufacturing price 
plus a set differential). It was the objective of Proposal No. 3 


16. See, also, Blodgett Uncrated Furniture Service, Inc. v. United States, 288 F. Supp. 591 
(W.D. Mich.). 
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to tie 3 of the 6 Northeastern orders to the Minnesota-Wisconsin 
manufacturing price by brackets.'? Specifically, the notice stated 
(34 F.R. 8079): 


The public hearing is for the purpose of receiving evi- 
dence with respect to the economic and marketing con- 
ditions which relate to the proposed amendments, here- 
inafter set forth, and any appropriate modifications 
thereof, to the tentative marketing agreements and to 
the orders. 


The proposed amendments, set forth below, have not 
received the approval of the Secretary of Agriculture. 
ok * 1” 

Proposal No. 1. Amend the Massachusetts-Rhode Is- 
land-New Hampshire, New York-New Jersey, Delaware 
Valley, and Connecticut orders for purpose of maintain- 
ing interregional Class I price relationships by flooring 
Class I prices at their current relationship with the ef- 
fective Class I price in the Chicago Regional order as 
follows: 

* * * 

C. In § 1004.50(a) : add the words “: Provided, That 
such price shall not be less than the Chicago Regional 
Order No. 30 Class I price for the month plus $1.64.” 

ok * os 

Proposal No. 3. Amend the Delaware Valley, Upper 
Chesapeake Bay and Washington, D. C., orders for pur- 
pose of maintaining interregional Class I price relation- 
ships by providing a bracketing system whereby an in- 
crease in the Minnesota-Wisconsin price series of 15 to 
25 cents over $4.33 (3.5 percent butterfat basis) will 
result in a Class I price increase of 20 cents and a 
further increase in such Minnesota-Wisconsin series 
price of at least 10 cents but not in excess of 20 cents 
will result in an additional 20-cent increase in such 
Class I price. 


Proposal No. 1, in reality, was essentially the one adopted by 
the Acting Secretary in his decision of August 20, 1969 (34 F.R. 
13601). The effect of Proposal No. 1 was to tie the Northeastern 
orders penny-for-penny with the Chicago Regional Order price 


17. The three orders were Delaware Valley Order No. 4, Upper Chesapeake Bay Order No. 
16, and Washington, D. C. Order No. 3. 
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which, however, was simply the Minnesota-Wisconsin manufac- 
turing milk price plus a set differential. This can be clearly seen 
from the language of the Chicago Order which, at the time of 
the June 1969 hearing, provided as follows (7 CFR 1030.50 and 
1030.51, January 1, 1969, ed.): 


MINIMUM PRICES 
§ 1030.50 Basic formula price. 


The basic formula price shall be the average price per 
hundredweight for manufacturing grade milk f.o.b. 
plants in Wisconsin and Minnesota, as reported by the 
Department for the month. Such price shall be adjusted 
to a 3.5 percent butterfat basis by a butterfat differ- 
ential (rounded to the nearest one-tenth cent) at the 
rate of the butter price times 0.12 and rounded to the 
nearest cent. For the purpose of computing Class I 
prices from the effective date hereof, the basic formula 
price shall be not less than $4.33. 

§ 1030.51 Class prices. 


Subject to the provisions of § 1030.52, the class prices 
per hundredweight for the month shall be as follows: 


(a) Class I milk price. The Class I milk price shall be 
the basic formula price for the preceding month plus 
$1.20. 


The effect of Proposal No. 1 was understood by both its pro- 
ponents and opponents at the hearing. Mr. O’Brien, appearing 
in support of Proposal No. 1, testified upon cross-examination 
that the “method currently used” to fix the Chicago Class I price 
is “$1.20 over the Minnesota-Wisconsin price series, or $4.33, 
whichever is higher” (June 1969 Tr. 101). Similarly, Mr. Arms, 
who supported Proposal No. 1, recognized that the Chicago price 
was based upon the Minnesota-Wisconsin price (June 1969 Tr. 
227). And Mr. Nixon, who did not support Proposal No. 1, tes- 
tified that the Chicago Order price “in itself in Minnesota-Wis- 
consin plus fixed differentials” (June 1969 Tr. 161-162). Dr. 
Young, who opposed Proposal No. 1, testified (June 1969 Tr. 
337-338) : 


[Under Proposal No. 1] Class I prices are to be aligned 
by differentials * * * over the Chicago Order No. 30 
Class I price. In actual fact the Chicago Class I price is 
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not the base at all. The real base is the price paid to 
producers by manufacturing plants in Minnesota and 
Wisconsin. In other words, the real differentials are 
multiples over the so-called Minnesota-Wisconsin price 
series. 


Hence, it was clearly understood that Proposal No. 1, in effect, 
would have tied the Class I price in the Northeastern orders to 
the Minnesota-Wisconsin manufacturing price on a penny-for- 
penny basis. 


The Administrative Procedure Act requires only a “general 
notice of proposed rulemaking,” which is to include the time and 
place of the hearing, the authority under which it is conducted, 
and “either the terms or substance of the proposed rule or a de- 
scription of the subjects and issues involved” (5 U.S.C. 553(b)). 
Thus not even the precise proposals need be specified. Willapoint 
Oysters v. Ewing, 174 F.2d 676, 684-685 (C.A. 9), certiorari de- 
nied, 338 U.S. 860. The enactment of a rule not preceded by a 
precise or specific notice is not fatally defective if the “terms or 
substance” of the rule were set out as required by the Adminis- 
trative Procedure Act (Buckeye Cablevision, Inc. v. F.C.C., 387 
F.2d 220, 226, fn. 26 (C.A. D.C.) ; California Citizens Band As- 
sociation v. United States, 375 F.2d 43, 48-49 (C.A. 9), certiorari 
denied, 389 U.S. 844). See, also, Ideal Farms, Inc. v. Benson, 
181 F. Supp. 62, 67-69 (D. N.J.), affirmed, 288 F.2d 608 (C.A. 
2), certiorari denied, 372 U.S. 965. 


In view of these principles, the notice given in this case fairly 
apprised the participants in the June 1969 hearing that the fixed 
price system then in effect might be replaced by a system which 
tied the Class I price in the Delaware Valley Order to the Min- 
nesota-Wisconsin manufacturing price on a penny-for-penny 
basis. This was the effect of Proposal No. 1. It is immaterial 
that the amendment actually issued tied the Delaware Valley 
Class I price directly to the Minnesota-Wisconsin price instead 
of accomplishing the same result by tying it to the Chicago Or- 
der price which, in turn, was tied penny-for-penny to the Minne- 
sota-Wisconsin manufacturing price. 


B. The Findings 


All of the findings set forth in the historical section of this 
decision, supra, pp. 18-60, are directly relevant here because in 
the Acting Secretary’s decision of August 20, 1969, he stated 
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that his findings and determinations then made were “supple- 
mentary and in addition to the findings and determinations previ- 
ously made in connection with the issuance of each of the afore- 
said orders and of the previously issued amendments thereto,” 
and he “ratified and affirmed” all of such previous findings and 
determinations (34 F.R. 13601, 138605).'* Even in the absence of 
such a specific reference to all of the prior findings, the state- 
ments made in the August 20, 1969, decision would have to be 
read in the light of the circumstances well known to the indus- 
try, as revealed in such prior findings. 


As we have shown, the prior findings made during the period 
1966-1969 revealed that during this entire period, there was an 
emergency situation, or threat thereof, posing a serious threat to 
the adequacy of the Nation’s milk supply. The situation in the 
Northeast was more acute than in the rest of the Nation. This 
was revealed, inter alia, in the Acting Secretary’s decision of 
September 6, 1968, in which he found that the situation in the 
Northeast “continues unfavorable” compared with the rest of the 
Nation, and the continued trend of downward production in the 
Northeast “poses a very serious threat to the adequacy of a milk 


supply for consumers in the Northeast” (33 F.R. 12849, 12850). 
That decision of September 6, 1968, was officially noticed in the 
Acting Secretary’s August 20, 1969, decision (34 F.R. 13602). 


The Acting and Assistant Secretaries repeatedly found during 
the period 1966-1969 that the demand for milk continued, or was 
increasing (see, ¢.g., 31 F.R. 5362-5365; 31 F.R. 14947; 32 F.R. 
6502-6504; 33 F.R. 12849-12851), while production was decreas- 
ing, which required action by the Department seven times from 
March 1966 to December 1968 to increase returns to producers, 
and required the Under Secretary to take the eighth action on 
December 26, 1968, to assure producers that their incomes would 
be maintained (supra, pp. 18-47). All of the facts and circum- 
stances as to these eight actions preceding the decision of August 
20, 1969, are directly relevant in considering the findings in the 
August 20, 1969, decision. 


In the Acting Secretary’s final decision of August 20, 1969 (34 
F.R. 138601), he referred to the prior actions under the market- 
ing order program and the price support program during the 
period 1966-1969 to stem the decline in milk production, and to 


18. This was, of course, “boilerplate” language included in many decisions. But it was, 
nonetheless, recognition by the Department that all of the prior findings and determina- 
tions shed light on the current findings and determinations. 
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restore interregional price alignment between the Federal milk 
orders. 


The Acting Secretary found on August 20, 1969, that while 
“the decline in milk production in the Northeast appears to have 
slowed in relation to the rate of decline in production nationally, 
it is still too early to conclude that the critical production situa- 
tion in this area has been abated” (34 F.R. 13602). He explained 
that farmers in all other areas of the country had received in- 
creases in the Class I price, but that these increases were not 
shared by the farmers in the Northeast. He explained, for ex- 
ample, that farmers in the Northeast would have gotten an extra 
million dollars during April, May and June if they would have 
shared in the Class I price increase in all the other orders in the 
country resulting from the 6¢ increase in the Minnesota-Wiscon- 
sin manufacturing price during that quarter (31 F.R. 13603). 


The Acting Secretary concluded in his August 20, 1969, de- 
cision that if “the general level of milk production is to be main- 
tained, it is essential that dairy farmers in the Northeast con- 
tinue to have assurance that their price will be increased to the 
same extent as that of dairy farmers outside the Northeast” (34 
F.R. 18603). He also concluded that the Class I price in the 
Northeastern orders, as in the case of all other milk orders in 
the country, should be based on the Minnesota-Wisconsin manu- 
facturing price, as reported by the Department for the preceding 
month (34 F.R. 13602). 


The Acting Secretary further concluded in his August 20, 
1969, decision that a bracketing system “cannot accommodate the 
end here sought,” stating that the “level of the Minnesota-Wis- 
consin pay price cannot at this time be reliably forecast either 
with respect to its ultimate level or on a month-to-month basis. 
We know of no method of bracketing which could achieve the 
objective of providing the same increase each month in the 
Northeast as applies in other markets” (34 F.R. 13603). 


The Acting Secretary’s decision of August 20, 1969, is set 
forth at length, supra, pp. 53-60, and will not be repeated here. 
The factual determinations and reasoning in such decision—in 
the light of the circumstances well known to the industry and set 
forth repeatedly in the eight prior actions by the Department 
from March 1966 to December 26, 1968—logically and reason- 
ably support the Acting Secretary’s conclusion of August 20, 
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1969, not to adopt bracketing at that time in the new pricing 
system. It is quite possible to disagree with the Acting Secre- 
tary’s conclusion. But it cannot reasonably be said—in the light 
of the total 1966-1969 factual situation set forth above—that the 
Acting Secretary’s decision was arbitrary, capricious, or not logi- 
cally supported by his factual determinations and reasoning. 


The heart of the attack on the Acting Secretary’s findings is 
that “there is no indication in this decision that a downward 
trend in milk production during the years from 1965 through 
1969 was not completely desirable.” That attack is untenable 
to one familiar with the milk industry and familiar with the 
eight prior actions of the Department from March 1966 to 
December 1968 (see supra, pp. 18-47). The findings relating to 
the eight prior actions of the Department, ratified and affirmed 
in the August 20, 1969, decision demonstrate the error of that 
attack. 


In addition, the Acting Secretary specifically referred in his 
August 20, 1969, decision to the prior actions taken in 1966, 1967, 
and 1968 in “an effort to stem the downward trend in milk pro- 
duction” (34 F.R. 18602). This is tantamount to an express 


finding that the downward trend in milk production was not 
“completely desirable’ —else the Secretary would not have been 
trying to stem the decline. It is presumed that a Cabinet Official 
acts in a rational manner. 


Furthermore, the Acting Secretary, in his August 20, 1969, 
decision expressly found that “it is still too early to conclude that 
the critical production situation in this [Northeast] area has 
been abated” (34 F.R. 13602). Here again is an express finding 
that the production situation in the Northeast still appeared to 
be “critical” based on the information then available. 


Hence the Acting Secretary set forth clearly enough to be un- 
derstood by anyone knowledgeable in the milk industry the cru- 
cial fact underlying his decision not to reinstitute bracketing— 
viz., there was a critical supply-demand situation which required 
the ninth action in three years to stem the downward trend in 
milk production. 


Once that essential fact is recognized, the Acting Secretary’s 
decision that the best way to stem the downward trend in milk 
production in the Northeast was to assure the Northeastern pro- 
ducers that “their price will be increased to the same extent as 
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that of dairy farmers outside the Northeast” (34 F.R. 13603) 
is completely logical. 


The Class I prices in all of the orders outside of the Northeast 
were tied on a penny-for-penny basis with the Minnesota-Wis- 
consin manufacturing price. Bracketing could not be relied upon 
to increase the Northeastern farmers’ prices to the same extent 
as all of the other farmers in the Nation. Northeastern farmers 
had just lost almost a million dollars during May, June, and July 
because they did not receive the price increases resulting from a 
six cents increase in the Minnesota-Wisconsin manufacturing 
price which were received under all the other Federal orders (34 
F.R. 13608). 


It was recognized at the June 1969 hearing that, under a brack- 
eting system, whether the farmers in the Northeast received an 
increase or not, and when they received the increase, depended 
on whether the Minnesota-Wisconsin price moved to a level that 
would trigger a change in price (June 1969 Tr. 145-146). But 
the Acting Secretary found in his August 20, 1969, decision that 
the “level of the Minnesota-Wisconsin pay price cannot at this 
time be reliably forecast either with respect to its ultimate level 
or on a month-to-month basis” (34 F.R. 18603). Hence the Act- 
ing Secretary concluded that bracketing could not assure farmers 
in the Northeast that, during this critical period, the bracketing 
provisions would provide adequate price assurance to the farm- 
ers of the Northeast to stem the decline in milk production (34 
F.R. 18602-18603). 


One may reasonably differ with the Acting Secretary’s conclu- 
sions as to bracketing. As shown below, a number of witnesses 
reached the opposite conclusion at the hearing—particularly with 
respect to the long run. That is, some witnesses who favored 
penny-for-penny increases for their area at that time thought 
that larger increases than a cent or a few cents were more mean- 
ingful to producers for the long run, and they had in mind pro- 
posing bracketing at a later time. 


Certainly the handlers favored increases of 20¢ at a time be- 
cause this could be associated with a half cent per quart increase 
at the retail level. Small increases in the Class I price posed 
problems for handlers because some of their competitors might 
not increase their retail prices as a result of a small increase in 
the Class I price; and, also, if the handlers did increase their 
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prices because of small Class I price increases, they felt consum- 
ers would be irritated by frequent price changes.'® 


It should be recognized that Class prices under an order are 
fixed specifically for the benefit of producers and consumers—not 
handlers. The purpose of the Act is to establish minimum prices 
for milk that are fair to producers (7 U.S.C. 602(1) ; 608c(18) ), 
that will “insure a sufficient quantity of pure and wholesome 
milk, and be in the public interest” (7 U.S.C. 608c(18)). Han- 
dlers are considered only under the “public interest.” (Handlers 
benefit, of course, from orderly marketing conditions). Every 
milk order now in effect has been established by order compelling 
compliance by handlers after the handlers regulated thereunder 
failed to sign a voluntary marketing agreement as to such pro- 
gram.*° 


In considering the pricing system that would give the pro- 
ducers fair prices and insure an adequate supply of milk at that 
time, the Acting Secretary determined that bracketing was not 
the most suitable system. It cannot reasonably be said that the 
Acting Secretary acted in an arbitrary, capricious or illogical 
manner in making the legislative type judgment that in view of 
the critical situation then existing, the Northeastern farmers 
needed assurance at that time of the same increase as all the 
other farmers in the country. 


“After all, the Secretary must look at the * * * [situation] 
with a wide and comprehensive perspective. * * * Of course, 
there may be some resultant damage to a handler or producer in 
the enforcement of the Act but this lack of perfection does not 
destroy the validity of the Order.” United States v. Mills, 315 
F.2d 828, 838 (C.A. 4), certiorari denied, 375 U.S. 819. 


It is, of course, immaterial] that the Acting Secretary did not 
find that the backeting system was related to all of the lowered 
rate of milk production in the Northeast from 1966 to 1969. He 
could not have made such a finding since bracketing was not 
used in pricing milk in the Northeast during most of that pe- 
riod. A number of factors, each of which might be cured by in- 


19. The Acting Secretary, of course, had to consider the consumers’ long run interest in 
having an adequate supply of milk. Also, it would seem that, at least in general, there 
is no precise correlation between producer price changes and retail price changes (see 
supra pp. 65-66). 

. The Act provides for voluntary marketing agreements, signed by handlers, exempt from 
the antitrust laws, but when the handlers fail to agree to the program, they may be 
compelled by an order to comply with the program (7 U.S.C. 608b, 608¢(8) and (9)). 
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creased returns on milk production, were recognized as causes 
of the decline in the number of dairy farmers and dairy cattle: 
high prices for cull cattle; better returns on other types of farm- 
ing; attractive off-farm opportunities for labor; increased equip- 
ment and labor cost; and increased taxes and interest rates (34 
F.R. 13602). 


Regardless of why production had fallen, there was a critical 
situation which called for a solution. And the Acting Secretary 
determined that bracketing would not solve the problems at that 
time as well as penny-for-penny increases based on the Minne- 
sota-Wisconsin price. The economic formula, including bracket- 
ing, had proved to be inadequate during the critical period prior 
to August 20, 1969, requiring many prior actions to increase 
prices. (For that matter, the other pricing systems in the coun- 
try were also inadequate during that period.) Hence it cannot be 
said that bracketing was successful and therefore should have 
been continued. In fact, as shown above, bracketing had been 
completely inactivated and was obsolete as of August 20, 1969. 


The need for interregional price alignment was also referred 
to in the Acting Secretary’s decision of August 20, 1969. He 
stated that Proposal No. 1 “had as its purpose to continue the 
precise interregional Class I price alignment established by the 
Department in general price actions taken under all orders on 
January 1 this year and during the previous 3 years in an effort 
to halt declining milk production nationally” (34 F.R. 13602). 
He took official notice of his prior decision of September 6, 1968, 
in which he stated that the 24 cents price increase in the North- 
eastern orders “is necessary to effect price increases to producers 
under the northeastern orders comparable with price increases 
effected under orders in the North Central region generally on 
July 1 and thus restore the interregional price alignment which 
has been maintained through the several emergency Class I 
price actions which have been initiated on a national basis dur- 
ing the past several years in an effort to stem the decline in milk 
production nationally” (34 F.R. 13602). He concluded in his de- 
cision of August 20, 1969, that although producers proposed that 
the Northeastern Class I prices be directly tied to the Chicago 
Order, the “inter-regional Class I price alignment basically de- 
sired by producers will be achieved, however, through the use of 
the Minnesota-Wisconsin price as a common price mover” (34 
F.R. 18603). The Acting Secretary explained that the “order 
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prices in all markets outside the Northeast adjust each month 
to reflect the precise change in the Minnesota-Wisconsin pay 
price above $4.33. If interregional price alignment is to be 
maintained, the same procedure appropriately must apply under 
the northeastern orders” (34 F.R. 13608). 


These findings and conclusions by the Acting Secretary with 
respect to the need for interregional price alignment are chal- 
lenged as follows: 


The Secretary is just as mysterious with regard to his 
statement concerning the need to maintain inter- 
regional price relationships. Apparently these relation- 
ships have been satisfactory for many years during 
which the Northeast was on a bracketing price system. 
That being the case, there is no indication as to why a 
bracketing system in the Northeast, and specifically in 
the Delaware Valley, would now destroy satisfactory 
price alignments. 


There is nothing mysterious about the Secretary’s findings and 
conclusions with respect to the need to maintain interregional 
price alignment. There is, of course, no need to explain the de- 


sirability of interregional price alignment to one knowledgeable 
in the milk industry. This is as desirable as motherhood. 


As shown below, all of the witnesses who spoke on the matter 
recognized the need for interregional price alignment since milk 
moves easily across state lines and across the boundaries of dif- 
ferent Federal orders. In addition, when the Acting Secretary 
referred to the need for interregional price alignment, he was 
also referring to the need of producers in the Northeast to re- 
ceive the same increase in prices received by other producers in 
the Nation so that there would be an adequate supply of milk 
produced in the Northeast. 


The Assistant Secretary stated in his decision of April 25, 
1967, that “[p]roducer witnesses stated that the importance of 
price relationships among markets has grown because of the im- 
proved facilities for moving milk between markets” (32 F.R. 
6504). The Assistant Secretary’s decision of April 15, 1968, 
stated that “[p]roducer organizations under the New York-New 
Jersey and New England orders sought to offer evidence at the 
hearing in support of more favorable intermarket price relation- 
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ships than those resulting from prices now in effect” (33 F.R. 
6017). 


In the Acting Secretary’s decision of September 6, 1968, the 
Acting Secretary referred to the actions taken in 1966, 1967 and 
1968 to stem the downward trend in milk production and ex- 
plained that “the results of these actions have varied somewhat 
as between markets to the end that interorder price relationships 
which existed at the beginning of the period of emergency price 
adjustments have not been uniformly retained” (33 F.R. 12849). 
In that same decision of September 6, 1968, the Acting Secretary 
further stated (33 F.R. 12850): 


Proponents asked that a similar adjustment be made 
in each of the northeastern Federal order markets, con- 
tending that such adjustment was essential to restore 
appropriate interregional price alignment and assure a 
continuing adequate milk supply. 

* * ok 

The continuing rise in production costs, the tight 
labor market and the alternative employment opportuni- 
ties available to dairy farmers in the Northeast pose a 


serious threat to continuing adequacy of milk supplies 
in the region. 


While, as handler representatives testified there are 
encouraging signs that the downward spiral in cow 
numbers in the Northeast is being stemmed in that 
dairy farmers as of January 1, 1967, kept greater num- 
bers of heifers, this logically must be attributed to the 
fact that the emergency price actions which have been 
taken in some measure restored dairy farmers’ confi- 
dence in the future of the industry. While dairy farm- 
ers in the Northeast have only limited alternative farm- 
ing opportunities, in comparison with dairy farmers in 
other areas, their employment opportunities outside of 
agriculture are extremely favorable and this in conjunc- 
tion with high land values and the great difficulty of 
employing competent help will strongly influence them 
in deciding whether to continue dairying. It is essential 
therefore at this time that the general interregional 
price alignment that has been maintained between the 
Northeast and midwestern alternative supply areas dur- 
ing the critical past few years be maintained. 
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In his January 14, 1971, decision in which he rejected the pro- 
posal to adopt a nationwide economic formula, including brack- 
eting, the Assistant Secretary stated that the “present system of 
uniformity has evolved from the necessity, apparently recognized 
by proponents of the ‘economic formula’ to coordinate price 
changes within regions and also to provide coordination on an 
interregional basis” (36 F.R. 926). In the same decision he 
further stated (36 F.R. 925-926) : 


(2) Interrelationship of markets and uses for milk. A 
fundamental aspect of the “economic” formula proposal 
is that it would be used identically in all orders to pro- 
vide uniform Class I price movements throughout the 
Federal order system. Coordination of Class I price 
movements is needed because Class I milk now moves 
readily between and among Federal order markets. 
Thus, the Class I price in one market frequently will 
be the alternative supply price for another market. 
Without price coordination, even small disparities in the 
normal price relationships may encourage the uneco- 
nomic movement of milk and disruption of markets. 
Proponents of the “economic” formula thus regard its 
application so as to provide identical Class I price 
changes in all orders as a necessary and key feature. 


Technological advances in milk assembly and distri- 
bution have made it feasible to transport milk from 
large centralized bottling plants over wide sales areas 
often extending into several states. Improved highway 
systems have aided and encouraged this broadening of 
distribution areas. The large processing plants require 
the assembly of milk from greater distances. Thus, both 
the assembly and distribution of milk in many cases 
now extend over wide areas. 


This is greatly different from the market structure 
of the 1930’s when Federal milk orders came into being. 
Milk in that period customarily was delivered in cans 
to a nearby plant where it was received and cooled and 
then processed for distribution or shipped to another 
nearby processing plant. Now milk is delivered in bulk 
tank trucks which may take such milk one day to a 
nearby plant and the next day to a plant 400 miles or 
more away. 
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While the individual order formulas do not employ 
precisely the same language, the present price system 
under Federal orders operates in such a way that it pro- 
vides uniform price changes in all orders. Some orders 
provide that the Class I price shall be the price estab- 
lished in a nearby order, plus or minus a stated amount. 
Certain northeastern markets provide that the Class I 
price shall be a stated amount adjusted by the amount 
by which the Minnesota-Wisconsin manufacturing milk 
price exceeds $4.33. Most orders establish Class I 
prices by adding a specified differential directly to the 
Minnesota-Wisconsin manufacturing milk price. 


The present system of uniformity has evolved from 
the necessity, apparently recognized by proponents of 
the “economic” formula, to coordinate price changes 
-within regions and also to provide coordination on an 
interregional basis. The first step in coordinating price 
changes was the use of formulas which changed Class I 
milk prices as the value of manufacturing milk changed. 
Several different formulas for computing the value of 
manufacturing milk were used at one time. After the 
Minnesota-Wisconsin manufacturing milk price was de- 
veloped, however, all orders using a manufacturing milk 
price formula in determining Class I prices were 
amended to use the Minnesota-Wisconsin price. The last 
step in this evolution of the uniform pricing concept was 
taken September 1, 1969, [as a result of the August 20, 
1969, decision], by the amendment of northeastern 
orders. 


During most of the period since 1966, substantially 
uniform price increases have been made in all market 
Class I prices in the effort to halt the general decline in 
milk production. Such uniform price increases through- 
out the country applicable to both fluid market and 
manufacturing grade milk appeared to be appropriate 
since the milk supply at one location could be made 
available readily to another market or for another use. 
Local intermarket or interregional price adjustments 


6. An exception is the Knoxville, Tenn., order where the Class I price is adjusted by a 
supply-demand adjustor. At the time of the hearing, supply-demand adjustors also were 
used in five additional orders. Official notice is taken of the order amendments and 
termination actions removing such provisions from the five orders. 





402 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 32 A.D. 318 


have been made only to insure that the available milk 
supply would be distributed efficiently among the vari- 
ous markets in accordance with their respective needs to 
cover Class I sales. 


The increasing interrelationship among milk prices 
applies also between fluid market milk and manufactur- 
ing grade milk. The economic formula, however, would 
not bring about uniform price chnges for these two seg- 
ments of the dairy industry. 


From this it is clear that everyone knowledgeable in the milk 
industry recognized the need for proper interregional price align- 
ment, and that the bracketing system did not maintain a satis- 
factory relationship between the Northeast and the rest of the 
country during the period 1966-1969. In fact, the bracketing sys- 
tem was not in effect during most of that period. 


The Acting Secretary’s findings of August 20, 1969, are also 
challenged on the ground that the Acting Secretary ‘notes that 
while the bracketing system was still in effect, the decline in milk 
production in the Northeast slowed down as contrasted with the 
decline in milk production nationwide.” Reference is made to the 
statistics cited by the Acting Secretary (34 F.R. 13602) showing 
that nationwide milk production in 1968 was 1.3 percent below 
the prior year and for the first half of 1969, it was 1.9 percent 
below the corresponding prior period; whereas, for the North- 
eastern markets, milk production in 1968 was 2.2 percent below 
the corresponding year and for the first half of 1969 it was only 
.5 percent below the prior year. The fallacy of this attack is that 
the Secretary did not state that this improvement in the North- 
east reflected in the 1969 statistics occurred “while the bracket- 
ing system was still in effect.” The Secretary knew that the 
bracketing system had been deactivated during the entire period 
which accounted for the improvement in the Northeast in those 
statistics. Moreover, the Acting Secretary concluded that while 
“the decline in milk production in the Northeast appears to have 
slowed in relation to the rate of decline in production nationally, 
it is still too early to conclude that the critical production situa- 
tion in this area has been abated” (34 F.R. 18602). Hence there 
was still a need for price action to assure Northeastern milk pro- 
ducers that they would share in the increases received by all 
other farmers. 
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In short, there is no basis for an attack upon the Acting Secre- 
tary’s findings of fact by one knowledgeable as to the milk indus- 
try, and in particular, knowledgeable as to the critical situation 
existing from 1966 to 1969. This is not to say that reasonable 
persons could not differ with the Acting Secretary’s conclusions 
—but reasonable persons knowledgeable as to the critical 1966- 
1969 milk situation could not reasonably conclude that the Acting 
Secretary’s decision to deny bracketing at that time was arbi- 
trary, capricious, illogical, or not adequately explained by his 
findings. Cf. Public Utilities Commission v. Federal Power 
Com’n., 205 F.2d 116, 119-121 (C.A. 3). 


As shown above, the Acting Secretary kept an open mind on 
the subject of bracketing, and further hearings were held on 
October 30, 1969, January 20-23, 1970, and February 17-18, 1970, 
at which bracketing was considered. Each time, however, brack- 
eting was rejected. 


C. The Evidence 


The hearing preceding the Acting Secretary’s August 20, 1969, 
decision was held June 16 and 17, 1969, in New York City. Nine- 
teen witnesses testified, presenting 35 exhibits, and compiling a 
589-page transcript.*! As previously shown, there is no require- 
ment that substantial evidence support the Acting Secretary’s 
conclusion not to adopt bracketing. But even when substantial 
evidence is required, i.e., to support the provisions adopted in an 
order or amendment, it is well established that the Act affords 
no trial de novo by way of the 8c(15)(A) petition. The order 
must stand or fall upon the basis of the evidence adduced during 
the promulgation proceedings. The Hearing Examiners, the Ju- 
dicial Officer, and the Courts may not consider any other evi- 
dence. United States v. Mills, 315 F.2d 828, 836 (C.A. 4), cer- 
tiorari denied, 374 U.S. 832, and cases cited therein. 


This rule is necessary to maintain the integrity of the regula- 
tory program. The promulgation of an order is formal rule- 
making under section 7 of the Administrative Procedure Act (5 
U.S.C. 556), which provides that no rule shall be issued except 
“as supported by and in accordance with the reliable, probative, 
and substantial evidence.” Section 8c(4) of the Agricultural 
Marketing Agreement Act (7 U.S.C. 608c(4)) requires that in is- 
suing an order the Secretary shall find upon the evidence intro- 


21. About 70% of the evidence received was relevant to the issues herein. 
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duced at the promulgation hearing that issuance of the order 
will tend to effectuate the declared policy of the Act. This process 
would be seriously disrupted if the Secretary based his determi- 
nation to issue an order or amendment upon the evidence before 
him, while the validity of his determination was later judged 
upon different evidence. Therefore, any new, relevant evidence 
must be presented first to the Secretary in his legislative, and not 
in his judicial capacity. Dairymen’s League Cooperative Ass’n. 
v. Brannan, 173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 
825; Acme Fast Freight v. United States, 154 F. Supp. 239, 241 
(S.D. N.Y.). 


The limited scope of review as to the evidence necessary to 
support the inclusion of a provision in an order or amendment is 
well settled. 


An administrative decision unsupported by “substantial evi- 
dence” is arbitrary and capricious, National Labor Rel. Bd. v. 
Minnesota Min. & Mfg. Co., 179 F.2d 323, 326 (C.A. 8), while a 
decision based upon “substantial evidence” may not be nullified 
even though the Court itself may have reached a different con- 


clusion. [bid.; Willapoint Oysters v. Ewing, 174 F.2d 676, 685 
(C.A. 9), certiorari denied, 338 U.S. 860; Sterling Davis Dairy v. 
Freeman, 253 F. Supp. 80, 82 (D. N.J.). The Court must not ex- 
ercise independent judgment in a case which could fairly have 
been decided either way upon the record. Universal Camera Corp. 
v. Labor Bd., 340 U.S. 474, 488; Easttam v. Secretary of Health, 


Ed. and Welfare, 364 F.2d 509, 513 (C.A. 8). 


“Substantial evidence” has been variously defined, but it is 
often explained as it was by the Court in Carlay Co. v. Federal 
Trade Commission, 153 F.2d 498, 496 (C.A. 7) :22 


Substantial evidence is more than a mere scintilla. It 
means such relevant evidence as a reasonable mind 
would accept as adequate to support a conclusion. It 
must be of such character as to afford a substantial 
basis of fact from which the fact in issue can be reason- 
ably inferred. It excludes vague, uncertain or irrele- 
vant matter. It implies a quality and character of proof 
which induces conviction and makes a lasting impression 
on reason. Consolidated Edison Co. v. National Labor 

22. See, also, Edison Co. v. Labor Board, 305 U.S. 197, 229: Williams v. Haurigan, 244 F. 


Supp. 478, 480-482 (D. S.D.); Interstate Motor Freight System v. United States, 243 F. 
Supp. 868, 871-873 (W.D. Mich.). 
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Relations Board, 305 U.S. 197, 59 S.Ct. 206, 83 L.Ed. 
126; National Labor Relations Board v. Columbian 
Enameling & Stamping Co., 306 U.S. 292, 299, 59 S.Ct. 
501, 88 L.Ed. 660; National Labor Relations Board v. 
Thompson Products, Inc., 6 Cir., 97 F.2d 18, 15. The 
rule of substantial evidence is one of fundamental im- 
portance and marks the dividing line between law and 
arbitrary power; and the requirement that a finding 
must be supported by substantial evidence does not go 
so far as to justify orders without a basis in evidence 
having rational, probative force. 


The Court must consider the entire administrative record, in- 
cluding that which “fairly detracts” from the administrative de- 
cision (Universal Camera Corp. v. Labor Board, 340 U.S. 474, 
488; Willapoint Oysters v. Ewing, 174 F.2d 676, 685 (C.A. 9), 
certiorari denied, 338 U.S. 860), and thus engages in a process 
of weighing the evidence. This requirement was not, however, 
intended to negate the function of the agency as the body “pre- 
sumably equipped or informed by experience to deal with a spe- 
cialized field of knowledge, whose findings within the field carry 


the authority of an expertness which courts do not possess and 
therefore must respect.” Universal Camera Corp. v. Labor Board, 
840 U.S. 474, 488. Yet courts must be careful not to auto- 
matically defer to decisions rooted only upon “administrative ex- 
pertise ;”’ otherwise, as the Court stated in B. & O. R. Co. v. Aber- 
deen & R. R, Co. 393 U.S. 87, 92,75 the— 


requirement for administrative decisions based on sub- 
stantial evidence and reasoned findings—which alone 
make effective judicial review possible—would become 
lost in the haze of so-called expertise. Administrative ex- 
pertise would then be on its way to becoming “ ‘a mon- 
ster which rules with no practical limits on its discre- 
tion.’” Burlington Truck Lines v. United States, 371 


U.S. 156, 167. That is impermissible under the Admin- 
istrative Procedure Act. 


As the Court explained in Williams v. Haurigan, 244 F. Supp. 
478, 481 (D. S.D.), quoting from National Labor Relations Board 
v. Falls City Creamery Co., 207 F.2d 820, 825 (C.A. 8), the evi- 
dence is weighed— 


23. See, also, Fairmont Foods Co. v. Hardin, 442 F.2d 762, 772 (C.A. D.C.). 
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not to determine whether the evidence supporting the 
Board’s finding is more convincing or of greater weight 
than evidence to the contrary, but for the purpose of 
comparing both and determining whether by compari- 
son the evidence followed by the Board is substantial 
when compared with all the evidence in the record on 
the subject. 


The application of the substantial evidence test remains a 
highly subjective business, in spite of the attempts to quantify it 
in terms of the evidence necessary to overcome a directed verdict 
in a case tried before a jury. See, e.g., Labor Board v. Columbian 
Co., 306 U.S. 292, 300. 


The task remains to examine the record of the hearing of June 
16 and 17, 1969. A consideration of the testimony at the hearing 
shows that there was “substantial evidence” in the record from 
which the Secretary could infer or conclude tht it was unwise to 
include a bracketing system in Order 4. 


The petitioner states (Jan. 1973 Br., p. 8) that the “principal 
witness” at the hearing was George W. O’Brien, an agricultural 
economist representing 20 cooperatives with some 27,000 pro- 


ducer members. Mr. O’Brien spoke in support of Proposal No. 
1, the effect of which was to tie the Northeastern orders directly 
(with penny-for-penny changes) to prices prevailing in the Chi- 
cago Regional Order. The Chicago Regional Order Class I price, 
in turn, was simply the Minnesota-Wisconsin manufacturing 
price plus $1.20. 


Mr. O’Brien testified that the “purpose of Proposal No. 1 is to 
maintain the interregional price alignment between the six 
Northeastern Federal orders and the remainer of the Federal or- 
ders which has been maintained through the several emergency 
Class I price actions which have been initiated on a national basis 
during the past several years in an effort to stem the decline in 
milk production nationally” (June 1969 Tr. 28-29). 


Mr. O’Brien placed major emphasis on the importance of inter- 
order alignment (June 1969 Tr. 49-50, 59, 99, 100). He testified 
(June 1969 Tr. 49-50) : 


With changing marketing conditions, alignment of 
prices among regions has become more and more impor- 
tant. The Northeast orders were at one time somewhat 
isolated from markets to the west. This is no longer 
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true. Bulk handling of milk, improved transportation 
and more uniform and widely accepted health regula- 
tions has substantially reduced the isolated position of 
any market. In addition, Federal regulation has been ex- 
tended to western Pennsylvania so that now the milk- 
sheds of the Eastern Ohio-Western Pennsylvania mark- 
et and the New York-New Jersey market have a mild 
degree of overlap. The Washington, D. C., Upper Chesa- 
peake Bay and Delaware Valley markets also have a de- 
gree of intermarket relationship with the Eastern Ohio- 
Western Pennsylvania order. This growing interrela- 
tionship between markets in the Northeast and markets 
to the west diminishes the feasibility of independent 
pricing for the northeastern markets. 


Mr. O’Brien quoted statistics on the decline in milk production 
in the Nation (June 1969 Tr. 31-32) and in the Northeast (June 
1969 Tr. 51-52), and the marked decline in the number of North- 
eastern dairy farmers (June 1969 Tr. 53) ; specifically, a decline 
from 62,766 in 1965 to 48,118 in 1969, a loss of 14,648 dairy 
farmers in four years. Noting the increased costs associated with 
milk production (June 1969 Tr. 53-56), he concluded (June 1969 
Tr. 57; see, also Tr. 99) : 


In providing equitable treatment for all dairy farmers 
under the Federal orders, it is important that general 
price increases resulting from the recent price support 
adjustments be equally applicable to the Northeast or- 
ders. Dairy farming requires more advance planning 
than many other types of farming. For dairy farmers 
of the Northeast to remain in production and provide 
adequate supplies of milk for consumers, they must have 
continued confidence in the pricing system. We therefore 
urge the adoption of this proposal [No. 1] for these 
Northeastern markets. 


Mr. O’Brien supplied a table showing that Northeastern pré- 
ducers stood to lose an estimated $9.4 million during the 11 
months from May 1968 to March 1969 by not being tied to the 
Minnesota-Wisconsin price (Ex. 9, p. 10). These price increases, 
on the other hand, would be enjoyed by Federal order producers 
in the rest of the country (June 1969 Tr. 48). Moreover, applying 
the bracketing system in Proposal No. 3 to Mr. O’Brien’s esti- 
mates as to the Minnesota-Wisconsin manufacturing price, the 
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Northeastern producers would not have received any increase 
until seven months later, i.e., January 1970, the month after it 
was estimated that the Minnesota-Wisconsin price would reach 
$4.48. Hence this evidence by the economist described by the pe- 
titioner as the “principal” witness at the hearing strongly sup- 
ports the Acting Secretary’s inference or conclusion that brack- 
eting would not provide the necessary financial stimulant wien 
needed to stem the decline in milk production. 


Although Mr. O’Brien testified in support of Proposal No. 1, 
which moved penny-for-penny, he testified on cross-examination 
(June 1969 Tr. 103) that his group was not necessarily seeking 
to change the way in which Order 4 had traditionally moved in 
brackets. Indeed, he testified that he would not oppose a bracket- 
ing system (June 1969 Tr. 103). Yet, he continued to caution as 
to the need for relatively close intermarket price alignment (June 
1969 Tr. 106-107), because a difference of more than 8¢ to 
10¢ causes producers to shift order markets (June 1969 Tr. 108). 
Such a shift, Mr. O’Brien felt, would not be conducive to orderly 
marketing (June 1969 Tr. 108). 


Upon further cross-examination, Mr. O’Brien testified that, as 
to an economic formula pricing proposal that had been proposed 
by his group in the past, bracketing was favored over smaller 
price increases (June 1969 Tr. 181). The reasons why bracketing 
was favored in economic formula pricing schemes—principally 
market stability, with producers receiving about the same returns 
—were stated (June 1969 Tr. 132). This testimony favorable to 
bracketing, however, was given in relation to “long run” goals 
and needs, and not in relation to interim measures such as the 


ones considered at the hearing (June 1969 Tr. 132-134, 30-57, 
75-88, 96-98). 


Mr. O’Brien admittedly could not give a good forecast as to how 
high the Chicago Order Class I price would go in the next six 
months (June 1969 Tr. 134), which meant, of course, that he 
could not accurately forecast how high the Minnesota-Wisconsin 
manufacturing price would increase during that pefiod.** 


24. Mr. O’Brien estimated in his table (Ex. 9, p. 9) that the Minnesota-Wisconsin price 
would increase from $4.37 in May to $4.49 in December 1969, or an increase of 12¢. 
Actually, it increased 26¢, or to $4.63 (Federal Milk Order Market Statistics, Annual 
Summary for 1970, Statistical Bulletin No. 470, Dairy Division, Consumer and Marketing 
Service, U.S.D.A., Table 36, p. 75). The actual extent of the rise in the Minnesota- 
Wisconsin price is, of course, irrelevant because it was not evidence available to the 
Acting Secretary. It is referred to merely to show that what actually happened was 
consistent with Mr. O’Brien’s testimony that he could not forecast accurately what would 
happen to the Minnesota-Wisconsin price. 
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The next witness to testify was Dr. Paul E. Hand, an economist 
representing the Pennmarva Dairymen’s Cooperative Federa- 
tion. He testified in favor of Proposal No. 3 to tie the Delaware 
Valley, Upper Chesapeake and Washington, D. C., Orders by 
brackets to the Minnesota-Wisconsin manufacturing price. This 
proposal was felt to be necessary to maintain ‘“‘reasonable” inter- 
market alignment “until a more permanent automatic adjuster is 
approved by the Department of Agriculture” (June 1969 Tr. 
188). He referred to the national decline in milk produc- 
tion with little change in demand (June 1969 Tr. 148). 
Dr. Hand endorsed bracketing as a concept for Order 4 
because he felt that smaller price changes than 20¢ were not 
“meaningful to the marketing system—neither producers nor 
consumers” (June 1969 Tr. 139). Furthermore, he felt that the 
bracketing proposal would maintain “very good alignment” be- 
tween the Middle Atlantic Orders and those farther west, al- 
though he admitted that this would depend upon how much the 
Minnesota-Wisconsin price moved (June 1969 Tr. 146). 


Witness E. J. Nixon seemed to be supporting bracketing in 
some general way, although he stated his opposition to both Pro- 
posal No. 1 (without bracketing) and Proposal No. 3 (with 
bracketing) (June 1969 Tr. 165). Mr. Nixon went on to testify 
in favor of 20¢ brackets (June 1969 Tr. 166), used in the Middle 
Atlantic area in the past without disorderly results “even though 
the adjacent Order 2 price has moved in terms of pennies rather 
in 20 cent brackets” (June 1969 Tr. 167).*° Factors such as fa- 
miliarity, consumer acceptance and ease of state regulation were 
pointed out as reasons for favoring bracketing (June 1969 Tr. 
168). 


Mr. Arthur D. Little, an economist, testified on behalf of the 
New York-New England Dairy Cooperative Coordinating Com- 
mittee (representing about 27,000 producers under Orders 1, 2, 


25. Price changes in the adjacent Northeastern Orders (1, 2 and 15) had traditionally occurred 
penny-by-penny in response to changes in the economic index formula. At the time of 
the June 1969 hearing, the 60 orders outside of the Northeast had adopted Class I pricing 
systems tied to the Minnesota-Wisconsin manufacturing milk price. Any increase in the 
Minnesota-Wisconsin price triggered a like increase in Class I prices. Federal milk 
orders provide only the minimum milk prices for the orders (7 U.S.C. 608(5)(A)), and 
this price may be increased by negotiation in the market between cooperatives and 
handlers. Such increases in price over the minimum Federal price are known as 
“premiums.” Although about 60% of the Federal orders at the time of this hearing 
(June 1969) operated on a premium basis, the premiums were generally based on a 
certain amount over the Federal order price and thus moved as the Federal order price 
moved (Milk Pricing Policy and Procedures, “‘Report of the Milk Pricing Advisory 
Committee, U.S.D.A.,” Part 1, pp. 35-37 (March 1972) ). 
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4 and 15) in favor of Proposal No. 1 which tied the Northeastern 
orders directly to the Chicago Regional Order price, and thus to 
the Minnesota-Wisconsin manufacturing price on a penny-for- 
penny basis. Proposal No. 1 was seen as an interim measure in- 
tended to maintain necessary alignment between the Northeast 
and the rest of the country (June 1969 Tr. 188, 212). Mr. Little 
emphatically affirmed the need for aligning the Northeast with 
the rest of the country, especially in light of the revenues lost 
because prices in the Northeast had not moved with other orders 
(June 1969 Tr. 189-191). Mr. Little noted the increase in farm 
costs (June 1969 Tr. 191) and the continuing decline in milk pro- 
duction (June 1969 Tr. 192). He concluded that “to assure equi- 
table treatment for all dairy farmers * * * it is important” that 
the direct-price alignment afforded by Proposal No. 1 be adopted 
(June 1969 Tr. 193-94). When cross-examined about the de- 
sirability of bracketing, Mr. Little stated that bracketing would 
be favored for the long run (June 1969 Tr. 202-204). 


When asked his estimate of how high the Minnesota-Wisconsin 
manufacturing price might move in the next six months, Mr. 
Little replied that it would be “an educated guess rather than 


perhaps an estimate,” and although Mr. O’Brien’s estimate (Ex. 
9, p. 9) showed an average of “somewhere around 11 cents,” Mr. 
Little thought it “would probably be in the range of maybe 15 to 
20 cents, in that area, on the outside” (June 1969 Tr. 204). 


Economist David C. Arms testified on behalf of the New Eng- 
land Milk Producers Association and other groups in favor of 
Proposal No. 1, providing for penny-for-penny alignment with 
the Chicago Regional Order Class I price, and thus with the Min- 
nesota-Wisconsin manufacturing price (June 1969 Tr. 224). The 
adoption of this interim proposal (June 1969 Tr. 225, 253) was 
felt “vital so long as the present emergency pricing schedule” ap- 
plies to allow Northeastern dairy farmers to begin recovering 
revenue losses realized when prices rose in the rest of the coun- 
try while prices in the Northeast were frozen (June 1969 Tr. 224, 
226, 233). Price increases for May and June of 1969 which were 
not enjoyed in the Northeast resulted in a loss to Northeastern 
producers of $450,000 (June 1969 Tr. 224). The formula pricing 
systems in the Northeast orders had been deactivated by suspen- 
sion actions which effectuated fixed prices that did not regularly 
increase (June 1969 Tr. 227). Price alignment between the 
Northeast and the rest of the country in the form of simultaneous 
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price increases was felt to be important (June 1969 Tr. 228-229, 
234-235). Mr. Arms adopted the estimates as to the Minnesota- 
Wisconsin prices previously made by Mr. O’Brien (June 1969 Tr. 
228, 254). 


Mr. Arms testified to the continuing decline in milk production 
which had not been stemmed by emergency price increases (June 
1969 Tr. 231-232; Ex. 24). The figures relied upon, indicating a 
greater decline in the Northeast than the rest of the country, used 
the 1961-1965 production average as the base of comparison in 
order to get a clearer view of the true extent of the decline (June 
1969 Tr. 232). Emergency price increases had unsuccessfully at- 
tempted to stem the decline (June 1969 Tr. 232), and a failure 
to adopt Proposal No, 1 would have an adverse impact on North- 
eastern production and would accelerate the decline in the num- 
ber of dairy farmers (June 1969 Tr. 274-275). 


Mr. Arms testified that ‘adoption of Proposal No. 1 is essential 
in our view to fulfill the policy conclusions previously reached by 
the Secretary in his emergency price making decisions” (June 
1969 Tr. 229). He felt that Proposal No. 1 is “an excellent pro- 
posal. It guarantees interregional alignment, it guarantees an 
adequate price” (June 1969 Tr. 244). When asked how impor- 
tant it was to maintain the exact price relationship previously 
established with other areas, Mr. Arms replied (June 1969 Tr. 
251-252) : 


Very, very important for us to maintain the relationship 
which we worked very hard to establish last September 
and, unless proposal one is adopted, we will have failed 
in maintaining that relationship. 


It was specifically made clear, however, that Mr. Arms’ testi- 
mony was primarily aimed at the New England area, and did not 
necessarily apply to the Middle Atlantic area (June 1969 Tr. 
281). In this regard, Mr. Arms testified that he had no objection 
to bracketing in Order 4 (June 1969 Tr. 235), that bracketing 
had been favorably looked upon in New England in the past 
(June 1969 Tr. 253), and that it was possible to achieve some 
desirable results through bracketing (June 1969 Tr. 254). How- 
ever, Mr. Arms’ strong opposition to bracketing in the New Eng- 
land orders during the temporary emergency period then existing 
was expressed as follows (June 1969 Tr. 253): 
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In New England we operated for many, many years 
on an economic formula that did incorporate bracketing, 
22 cent intervals, 22 cent bracket. New England pro- 
ducers, and I believe handlers as well, generally accept 
and look with favor upon price brackets. 


However, however, for this temporary period, we 
feel it vital to maintain the relationships with other Or- 
ders to the penny and also our 18 cent relationship with 
Order Number 2 to the penny. 


Recognizing that bracketing in the Middle Atlantic area could 
cause a misalignment of up to 14¢ compared to the New York, 
New England markets (i.e., the Middle Atlantic price could be up 
to 14¢ less), Mr. Arms stressed that bracketing should not be en- 
acted for the New York, New England Orders 1, 2, and 15 (June 
1969 Tr. 281). Specifically, he testified (June 1969 Tr. 281-282) : 


A Well, the main point that I was trying to make is 
that I am not, as representing New England producers, I 
am not trying to say what should or should not be done 
by producer groups in the Delaware Valley markets and 
to the south. If they so choose to have that price rela- 
tionship altered slightly, then that’s their business. 


But what I am trying to say is that I don’t, we don’t 
want any type of bracketing to affect in any way the re- 
lationship we have for Order 2 and as between Orders 
1 and 15 and Order 2. You see, we had bracketing in 
New England. 


If the Secretary should have some sort of bracketing 
decision or decision that would provide bracketing, we 
wouldn’t want it to disrupt in any way the 18 cents be- 
tween the New England Orders and Order 2. 


Q You would not want this, the Secretary to come out 
with a bracketing system for all of the six northeast 
markets, is that what you are saying? 


A That’s right. 


Witness Russell T. Dethlefsen, representing a handler in Wash- 
ington, D. C. testified that (June 1969 Tr. 287): 


bracket pricing under federal orders might have merit 
but it is also possible that such a system would be un- 





ABBOTTS DAIRIES 
Cite as 32 A.D. 318 


workable. The big problem is to find a bracket that fits 
all federal order areas. The only thing I am sure of is 
that 20 cents is the wrong sized bracket in any area with 
which I am familiar, with the possible exception of 
areas in which retail prices are controlled by the state. 


The witness concluded by advocating 15 or 30¢ brackets, while 
outling pricing dangers to handlers that might result from the 
proposed 20¢ brackets (June 1969 Tr. 288-290). He “would pre- 
fer no brackets if 20 cents is the only choice” (June 1969 Tr. 
290). 


E. Linwood Tipton, representing milk processors and speaking 
exclusively of the New York, New England area (June 1969 Tr. 
296), testified as to the desirability of larger and less frequent 
price increases (June 1969 Tr. 292-295). Rather than permit 
small increases, he would estimate the change in the Chicago 
Class I price (which depended on the change in the Minnesota- 
Wisconsin price) and make one adjustment based on that amount. 
He estimated that the average increase in the next six months 
would be about 10¢ per hundredweight (June 1969 Tr. 292), and 
if there was to be an increase in Class I prices, he advocated a 
single 15¢ increase (June 1969 Tr. 294). 


Three individual dairy farmers testified to the increasing costs 
and economic hardships of dairy farming (June 1969 Tr. 307- 
332). Mr. Harold Shearer, a dairy farmer under Order 4, testi- 
fied that if costs continued to rise as they had without adequate 
increases in returns, he would not be able to continue dairy farm- 
ing (June 1969 Tr. 310). Mr. Floyd Kwiatkowski, a dairy farmer 
under Order 2, likewise testified that returns had been inadequate 
to cover costs, and that if farmers do not begin receiving equi- 
table returns, the present milk supply will not be available in the 
future (June 1969 Tr. 314-315). Mr. Harold E. Billings, an Order 
2 dairy producer, testified similarly (June 1969 Tr. 317-332). 


Dr. Harry P. Young, an economist testifying on behalf of 
Eastern Milk Producers, which represents about 10,000 pro- 
ducers, opposed Proposal No. 1 because the proposed price in- 
crease was inadequate (June 1969 Tr. 334-362). 


Mr. Murray Hammerman, an economist representing 25 han- 
dlers under Order 2, opposed Proposal No. 1 because there was 
no justification for any price increase at that time (June 1969 Tr. 
863-383). He also objected to small price increases because a 
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handler is “always at the mercy of the most optimistic competi- 
tor in [his] market who feels that those small changes in price do 
not warrant an increase in resale price’ (June 1969 Tr. 376). 


From the testimony at the June 16-17, 1969, hearing, the fol- 
lowing summarizations can be made: 


1. As compared to the first half of the decade be- 
ginning in 1960, in the second half of the decade, milk 
production and the number of dairy farmers had been 
declining, while demand for milk was not declining. The 
situation in the Northeast was particularly critical. At 
the same time, milk prices had not risen there as in the 
rest of the country, while farm costs had risen. Price 
increases enjoyed in the rest of the country outside the 
Northeast were essential in the Northeast to halt the de- 
cline in production and the decline in the number of 
dairy farmers. Immediate price increases were neces- 
sary. 


2. There was significant support for aligning the 
Northeastern orders pricewise with the rest of the coun- 
try. Even witnesses favoring Proposal No. 3 with its 
bracketed tie-in with the Minnesota-Wisconsin price 
spoke of the need for intermarket price alignment. 


8. There was significant support for Proposal No. 1 
tying the Northeastern orders penny-for-penny to the 
Chicago Regional Order price, which was in reality the 
Minnesota-Wisconsin manufacturing price plus a stated 
differential. 


4. There was specific support for the employment of 
bracket pricing in Order 4. There was specific opposition 
to the use of bracketing in the New York, New England 
Orders, but the witnesses who thought that penny-for- 
penny increases were “vital” and “essential” in the New 
York, New England Orders did not object to bracketing 
in Order 4. 


5. There was testimony as to the market benefits that 
might be expected from the use of bracket pricing, par- 
ticularly in the long run. 


6. No one could estimate or forecast accurately the 
movement of the Minnesota-Wisconsin manufacturing 
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price, either on a month-to-month basis or as to its ulti- 
mate level, within the next six months. Based on the es- 
timate by Mr. O’Brien, regarded by the petitioner as the 
“principal” witness at the hearing, which estimate was 
adopted by others, there would have been no increase to 
Northeastern producers under Proposal No. 3, with its 
bracketing provisions, for about six months (i.e., until 
January 1970). 


Upon this record, there was plainly substantial evidence upon 
which the Secretary could determine that the new pricing system 
adopted for the Northeastern orders should move penny-for- 
penny rather than in brackets. There was certainly evidence 
supporting bracketing, but the substantial evidence rule does not 
require that the evidence all point in the same direction before 
it can be relied on. Rather, substantial evidence is “such rele- 
vant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Edison Co. v. Labor Board, 305 U.S. 197, 
229. 


There was substantial support in the testimony for Proposal 
No. 1, which was to tie the Northeast penny-for-penny with the 
Chicago Regional Order price. As shown above, Proposal No. 1 
is essentially the amendment adopted by the Secretary since the 
Chicago Regional Order price was simply the Minnesota-Wiscon- 
sin manufacturing price plus a stated differential. Thus, in effect, 
support for Proposal No. 1 was support for what the Secretary 
did. 


Furthermore, there was substantial evidence from which the 
Secretary could infer or conclude that penny-for-penny alignment 
was more desirable than bracketing at that time. Such evidence 
is found in the testimony as to the need for intermarket price 
alignment, the necessity for immediate increases raising Class I 
prices in the Northeast at the same level and frequency as those 
in the rest of the country, and the unpredictability of the Minne- 
sota-Wisconsin manufacturing price. Even though witnesses 
who testified to these matters also either advocated or did not 
oppose bracketing in Order No. 4, their testimony as to the basic 
facts—as distinguished from their conclusions—constituted evi- 
dence in the record from which the Secretary could draw opposite 
inferences and conclusions. 


The expertise of the Secretary in distilling the evidence pre- 
sented and drafting amendments to milk marketing orders is as 
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great or greater than that of any expert witness testifying at a 
hearing. Thus the Secretary can evaluate the evidence presented 
by a witness and then come to a different conclusion based upon 
that evidence. Specifically, where a witness testifies, and sup- 
ports by solid evidence, that it is “essential” and “vital” for pro- 
ducers in three of the Northeastern markets to receive penny-for- 
penny increases with the rest of the country during the tempor- 
ary, emergency period then existing, to stem the critical decline 
in milk production, but does not object to bracketing for the other 
three Northeastern markets, even though bracketing might delay 
any increase to those producers for six months, the Secretary 
can draw a different inference or conclusion from the facts pre- 
sented, and determine that all of the producers in the Northeast 
need immediate price increases at that time commensurate with 
increases received by the rest of the country. 


Based on the undisputed facts in the record—as distinguished 
from the conclusions or opinions of the witnesses—I believe that 
the only reasonable inference or conclusion that could have been 
drawn by the Acting Secretary from the June 1969 hearing rec- 
ord was that bracketing would not be appropriate at that time.* 
A predicted six-month delay in any increase to the producers 


could not be justified by the facts in the record. But even if an 
opposing inference would have been reasonable, where either of 
two inferences may reasonably be drawn from the facts, the in- 
ference adopted by the agency whose duty it is to draw the infer- 
ence may not be disturbed on appeal. Northwest Bancorporation 
v. Board of Governors, 303 F.2d 832, 840 (C.A. 8). See, also, Jlli- 
nois C. R. Co. v. Norfolk & W. R. Co., 385 U.S. 57, 69; Consolo v. 
Federal Maritime Comm’n, 383 U.S. 607, 620. This is a well-estab- 
lished rule which has been repeatedly expressed by the courts, and 
is applicable even if the court believes the opposite inference not 
drawn by the agency is more reasonable than the inference drawn 
by the agency. See, e.g., Cardillo v. Liberty Mutual Co., 330 U.S. 
469, 477-478; Labor Board v. Southern Bell Co., 319 U.S. 50, 60. 
See, also, Radio Officers v. Labor Board, 347 U.S. 17, 48-52; Corn 
Products Co. v. Federal Trade Comm., 324 U.S. 726, 739; Fore- 
man & Clark, Inc. v. National Labor Relations Bd., 215 F.2d 396, 
398-408 (C.A. 9), certiorari denied, 348 U.S. 887; Great Western 
Food Distributors v. Brannan, 201 F.2d 476, 480 (C.A. 7), cer- 


26. The opinions of witnesses are, of course, entitled tto consideration; but the Secretary may 
draw different inferences from the witnesses based upon the facts presented by the 
witnesses. 
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tiorari denied, 345 U.S. 997; Coca-Cola Bottling Co. v. National 
Labor Relations Bd., 195 F.2d 955, 957 (C.A. 8); Standard Gen- 
erator S. Co. v. National Labor Rel. Bd., 186 F.2d 606, 607 (C.A. 
8); Hyatt v. United States, 276 F.2d 308, 312 (C.A. 10). 


Even though the evidence might be said to conflict, “a court 
may [not] displace the [Secretary’s] choice between two fairly 
conflicting views, even though the court would justifiably have 
made a different choice had the matter been before it de novo.” 
Universal Camera Corp. v. Labor Board, 340 U.S. 474, 488. In 
reviewing a determination of the Secretary under 7U.S.C. 
608c (15) (B), the Court does not engage in a trial of the issues 
de novo. United States v. Mills, 315 F.2d 828, 836 (C.A. 4), cer- 
tiorari denied, 374 U.S. 832.2" 


Once substantial evidence is found to support the Secretary’s 
action, the reviewing Court cannot exercise its own independent 
judgment to overrule that action “where factual conclusions are 
drawn from substantial evidence supporting opposed conten- 
tions.” Willapoint Oysters v. Ewing, 174 F.2d 676, 689 (C.A. 9), 
certiorari denied, 338 U.S. 860. See, also, Sterling Davis Dairy 
v. Freeman, 253 F. Supp. 80, 82 (D. N.J.). As the Court held in 
Securities Comm’n v. Chenery Corp., 332 U.S. 194, 209: 


The Commission’s conclusion here rests squarely in that 
area where adminstrative judgments are entitled to the 
greatest amount of weight by appellate courts. It is the 
product of administrative experience, appreciation of 
the complexities of the problem, realization of the statu- 
tory policies, and responsible treatment of the uncon- 
tested facts. It is the type of judgment which adminis- 
trative agencies are best equipped to make and which 
justifies the use of the administrative process. * * * 
Whether we agree or disagree with the result reached, 
it is an allowable judgment which we cannot disturb. 


This is similarly explained in Davis, Administrative Law 
Treatise (1958), § 29.05, as follows: 


The heart of the fact-finding process often is the 
drawing of inferences from the evidence. A fact finder 
may * * * infer a particular basic fact from the testi- 


27. “The role of the District Court is quite narrow * * *. [It] is not free to draw its own 
independent inferences and conclusions from the record.” Lewes Dairy, Inc. v. Freeman, 
401 F.2d 308, 317 (C.A. 8), certiorari denied, 394 U.S. 929. 





418 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 32 A.D. 318 


mony of one or more witnesses on one side or on both 
sides, and may infer an ultimate fact from undisputed 
basic facts or from an entire record of conflicting evi- 
dence. 

+ + & 

The question for the reviewing court is thus whether 
the conclusions “reasonably may be based upon the facts 
proven.” The court may not substitute its judgment on 
the question whether the inference drawn is the right 
one or whether a different inference would be better 
supported. The test is reasonableness, not rightness 
(footnotes omitted). 


Unquestionably, the June 1969 hearing record contains sub- 
stantial evidence from which the Acting Secretary could reason- 
ably infer or conclude that bracketing should not be adopted dur- 
ing that critical period. 


IV. The January 20, 1970, Decision Not to Adopt Bracketed 
Pricing Was Lawful 


Several handlers objected to the Acting Secretary’s August 20, 
1969, decision refusing to adopt bracketing in the new pricing 
system and requested an additional hearing on the matter. A 
hearing was held on October 30, 1969,2° at which the only evi- 
dence ‘presented was favorable to the reinstitution of a bracketing 
system in Order No. 4. In a final decision dated January 20, 1970, 
however, the Assistant Secretary denied the proposal to reinsti- 
tute bracketing (35 F.R. 1017). Thereafter, petitioner Abbott’s 
Dairies initiated this proceeding challenging the August 20, 1969, 
and January 20, 1970, decisions. 


In the decision of January 20, 1970, the Assistant Secretary 
repeated much of the language from the August 20, 1969, decision 
and concluded that bracketing should be denied at that time for 
the same reasons stated in the August 20, 1969, decision. How- 


28. The notice of hearing set forth the bracketing proposal as follows (34 F.R. 17298): 
Proposal No. 1. Amend the Class I pricing provisions of the Delaware Valley 
order to provide that, if the Minnesota-Wisconsin price series reaches $4.48 
per hundredweight, the Class I price should be increased to $7.37. There- 
after, the Class I price should be changed to the below indicated price in 
accordance with the following schedule: 

Minnesota- Class I 
Wisconsin price price 
$4.28 to $4.38 $7.17 
$4.48 to $4.58 $7.37 
$4.68 to $4.78 $7.57 
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ever, the Assistant Secretary said that if “bracketing is a de- 
sirable pricing feature it appropriately should be considered, and 
is included as an issue, in connection with the hearing covering 
all Federal orders scheduled to convene at St. Louis, Mo., on 
January 20, 1970” (35 F.R. 1018). 


The national public hearings were held on January 20-23, 1970, 
and February 17-18, 1970, and the Assistant Secretary issued a 
final decision on January 14, 1971, stating that the “record does 
not establish that the proposed pricing system [which included 
bracketing] would tend to effectuate the declared policy of the 
Act” (36 F.R. 921, 923). No issue is presented in this case as to 
the validity of that determination. 


Although the record of the October 30, 1969, hearing contains 
no evidence similar to that referred to in the June 1969 hearing 
record from which the Assistant Secretary could reasonably infer 
that the bracketing proposal should be denied at that time, there 
is no requirement that substantial evidence support a determina- 
tion not to adopt a proposal (see the second section of the con- 
clusions herein). 


The decision of the Assistant Secretary not to adopt the brack- 


eting proposal is not reviewable even to determine whether it was 
arbitrary. Nonetheless, it is clear that the decision was not 
arbitrary. The Acting Secretary had just determined a few 
months earlier not to adopt bracketing. That decision was sup- 
ported by substantial evidence in the June 1969 hearing record. 
Nothing in the hearing record of October 30, 1969, undercut the 
facts already known by the Assistant Secretary from the June 
1969 hearing record. 


There was no evidence in the October 30, 1969, hearing record 
that the critical decline in milk production had been stemmed. 
There was no evidence that producers in the Northeast did not 
need price assurance at that time to stem such decline. There 
was no evidence that the Minnesota-Wisconsin manufacturing 
price could be forecast with accuracy either on a month-to-month 
basis or as to its ultimate level, e.g., in the next six months. 
Hence despite all of the evidence as to the advantages of bracket- 
ing, in general, there was no evidence in the October 30, 1969, 
hearing record contradicting the facts relied upon by the Acting 
Secretary in his August 20, 1969, decision not to adopt bracket- 
ing. In these circumstances, the Assistant Secretary was com- 
pelled to again reject bracketing at that time. 
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As previously stated, there is no challenge to the final decision 
of January 14, 1971, denying bracketing on the basis of the Janu- 
ary and February 1970 hearing record. 


VI. Miscellaneous 


It has been the consistent and settled administrative construc- 
tion of the Act since its enactment that the determination by the 
Secretary not to adopt a proposed provision in an order or an 
amendment is completely discretionary. Unless the Secretary de- 
termines that such provision will tend to effectuate the declared 
policy of the Act, he does not issue it irrespective of the evidence 
in the hearing record (see supra, pp. 70-71). ‘If this rule is 
changed, so that the Secretary is compelled to adopt any proposal 
supported by substantial evidence, it should be recognized that 
this will not only disrupt the administration of the regulatory 
program in the future (see supra, pp. 72-73), but it could open 
Pandora’s box with respect to prior amendment hearings. Other 
handlers or producers may immediately institute litigation to 
compel the Secretary to adopt some proposal supported by the 
evidence but not adopted. 


I do not know what proposals supported by the evidence have 


not been adopted recently, but it is certainly within the realm of 
possibility that such a ruling could bring chaos to the milk in- 
dustry. Conceivably, millions of dollars or tens of millions of 
dollars might have to be paid to producers or to handlers as a 
result of changes in order provisions required to be made not- 
withstanding the Secretary’s view that the changes would not 
tend to effectuate the purposes of the Act. 


In addition, if the Secretary is to be required to amend the 
Delaware Valley Order “to incorporate appropriate bracketed 
Class I pricing” (Petition, p. 4), must the amendment continue 
after August 1, 1970, the date on which the Delaware Valley Or- 
der ceased to exist and was merged into a new order combining 
the prior Delaware Valley, Upper Chesapeake Bay, and Wash- 
ington, D. C., Orders? If so, must bracketing be continued after 
January 14, 1971, the date on which the Assistant Secretary re- 
jected bracketing following further public hearings which are 
not at issue in this proceeding? 


What is “appropriate bracketed Class I pricing’? The obso- 
lete, inactivated bracketing provisions of Order 4 could not ba 
simply “plugged in” to the new system. The old system of brack- 
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eting was correlated in a chart with a series of economic index 
numbers and, therefore, a completely new bracketing system 
would have to be promulgated. Twenty cent brackets were pro- 
posed by some and opposed by others; it was suggested that the 
brackets should be 15¢ or 30¢. What discretion would the Secre- 
tary have not only as to the size of the brackets but as to the 
amount of the increase in the Minnesota-Wisconsin price that 
would trigger the initial increase in the Class I price? For ex- 
ample, in view of the evidence as to the critical need for addi- 
tional money to be immediately provided to Northeastern pro- 
ducers, could the Secretary determine that 30¢ brackets were ap- 
propriate, and that the next 1¢ increase in the Minnesota-Wis- 
consin price should trigger a 30¢ increase? If so, this would prob- 
ably result in Abbotts Dairies owing a substantial sum of money 
to the producer settlement fund. (However, there is a two-year 
period of limitations). 


Since it is so clear that the challenged actions in this case 
were lawful and may not be set aside, there is no need to attempt 
to answer any of these questions. For the reasons set forth here- 
in, the relief requested by the petitioner should be denied. 


ORDER 


The relief requested by the petitioner is denied and the petition 
is dismissed. 


APPENDIX 


This appendix consists of Findings of Fact 3-15 from the de- 
cision of the Judicial Officer in In re Bush Dairy, Inc., 31 Agri- 
culture Decisions (Decision filed December 13, 1972), ap- 
peal pending to the United States District Court for the District 
of Columbia. 





LIST OF DECISIONS REPORTED 
FEBRUARY 1973 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


ANDERSON, Opis DEAN. P&S Docket No. 4671. Consent 
order — Suspension 


ARNOLD LIvEesTOCK SALES Co., INC. v. W. B. PEARSON, 
Sr. P&S Docket No. 4468. Agent—For disclosed 
principal — Dismissal 


BeprorpD LIVESTOCK MARKET, INc. P&S Docket No. 
4714. Consent order—Cease and desist . 


BRAUN, ALVIN d/b/a GEORGETOWN COMMISSION COM- 
PANY. P&S Docket No. 4676. Consent order— 
Cease and desist 


BRENEMAN, KENNETH D. v. BRUSH LIVESTOCK COMMIS- 
SION Co. P&S Docket No. 4519. Conversion of 
livestock—Statute of limitations—Dismissal 


Net proceeds of sale—Reparation 


CENTRAL NEBRASKA PACKING COMPANY, THE QUAKER 
Oats COMPANY OF CANADA LIMITED, and NORDFISH 
LIMITED. P&S Docket No. 4719. Consent order— 
Cease and desist 


CENTRAL NEBRASKA COMMISSION COMPANY, INC. v. 
W. B. Pearson, Sr. P&S Docket No. 4474. Agent 
—For disclosed principal—Dismissal 


CHESNEY, WARREN G. and K. L. CHESNEY v. MELVIN 
L. BOWMAN, GLEN Scott, and Howarp D. PARISH. 
P&S Docket No. 4363. Dismissed for failure to 
establish allegations of complaint 


CORVALLIS LIVESTOCK MARKET, INC. P&S Docket No. 
4704. Consent order—Suspension . 


GENTNER PACKING Co., INC. v. THE UNION STOCK YARD 
& TRANSIT COMPANY. P&S Docket No. 4653. Death 
of cattle—Negligence—Burden of proof—Dismissal 


HILL, NUEL d/b/a NUEL HILL LIVESTOCK AUCTION v. 
WILFORD C. WHITE. P&S Docket No. 4492. Valu- 
less checks—Failure to pay—Reparation 


KETCHENS, J. M. v. BENNY HAppox and J. R. SMITH. 
P&S Docket No. 4352. Dismissed—Failure to file 
opening statement 


MANIS, ELBERT. P&S Docket No. 4732. Consent order 
— Suspension 
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AGRICULTURE DECISIONS—Cont. 


Packers and Stockyards Act, 1921—Cont. 


PHENIX LIVESTOCK MARKET, INC. P&S Docket No. 4713. 
Consent order—Cease and desist 


RISINGER, HAROLD D. d/b/a LAPEER STocKYARDS. P&S 
Docket No. 4664. Insufficient funds checks—Net 
proceeds of sale — Failure to pay when due — 
Suspension 


SELLERS, ROBERT v. LEO Lies. P&S Docket No. 4550. 
Contract—Cows—Age of—Calving time—Damages 
on over-age cows and on days of calving time be- 
yond the warranted period—Reparation 


SoBOTKA, FRANK A. v. MARVIN J. GRUBAUGH and 
RICHARD H. GRUBAUGH, d/b/a NEBRASKA LIVE- 
sTtocK SALES. P&S Docket No. 4674. Dismissed— 
Failure to establish sufficient basis for reparation 
award . 


STEINBORN, MAURICE A. v. WAVERLY SALES COMPANY, 
Inc. P&S Docket No. 4654. Stockyard service— 
Failure to account for livestock — Damages — 
Reparation 


STRUNGE, DANIEL LEE d/b/a S & M LIVESTOCK SALES. 
P&S Docket No. 4725. Consent order—Suspension 


(No. 15,018) 


In re ODIS DEAN ANDERSON. P&S Docket No. 4671. Decided 
February 5, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein for violations of 
the Act and regulations with respect to accounts and records, invoices, 
billings, scale tickets, collecting for livestock on the basis of prices other 
than those agreed upon between the parties, and respondent is suspended 
as a registrant under the Act for 30 days. 


Hugh A. Stowe, for complainant. 


J. P. Davis, Waco, Texas, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.) instituted by complaint filed on July 19, 1972 by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging the respondent has violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


On January 16, 1973, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of fact and 
conclusions based upon the allegations of the complaint. Com- 
plainant has recommended that the cease and desist order con- 
sented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Odis Dean Anderson, hereinafter referred to as the re- 
spondent, is an individual whose address is 201 North Magnolia 
Avenue, Hubbard, Texas. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account and buying livestock on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a 
dealer and market agency to buy livestock in commerce. 


2. Respondent, on or about the dates and in the transactions 
described in paragraph II of the complaint and at divers other 
times during the period of October 25, 1971 through December 20, 
1971, while acting as livestock purchasing agent for Vann-Roach 
Cattle Co., Inc., Fort Worth, Texas, pursuant to an arrangement 
whereby he was to be paid the price at which the livestock was 
purchased plus an agreed buying commission of 25 cents per 
hundredweight, purchased livestock for Vann-Roach, and, in con- 
nection with such purchases, made, or caused to be made, false 
and incorrect purchase invoices and billings showing marked-up 
prices at the purchase price of the livestock instead of the actual 
purchase prices. Copies of said invoices and billings were made 
a part of the accounts and records of the market agencies. Re- 
spondent submitted such false and incorrect invoices and billings 
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to Vann-Roach, which made them a part of its accounts and rec- 
ords, and collected from Vann-Roach on the basis of such marked- 
up prices plus the agreed upon buying commission of 25 cents 
per hundredweight. 


3. Respondent, on or about the dates and in the transactions 
listed in paragraph III of the complaint and at divers other times 
during the period of May 26, 1971 through January 12, 1972 while 
acting as a livestock dealer, in commerce, in connection with live- 
stock purchases, made or caused to be made, false and incorrect 
purchase invoices and billings showing marked-up prices as the 
purchase price of the livestock instead of the actual purchase price. 
Copies of the invoices and billings were made a part of the ac- 
counts and records of the market agencies where he purchased. 
Respondent also arranged with three other order buyers, Ronald 
Curry, Austin, Texas, buyer for South Texas Cattle Co., Gonzales, 
Texas; Jimmy Loftis, III, Waxahachie, Texas, buyer for C. R. 
Putteet, Cresson, Texas; and Kit Richards, Clifton, Texas, buyer 
for Clifton Cattle Co., Inc., Clifton, Texas, to submit to their 
respective principals such false and incorrect invoices and billings 
who made them a part of their accounts and records. The market 
agencies collected from said three principals on the basis of such 
marked-up prices. 


4. Respondent, during the period May 26, 1971 through Janu- 
ary 12, 1972 failed to keep accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
his business as a dealer and as a market agency subject to the 
Act. Respondent during such period failed to keep: (1) a general 
ledger of accounts; (2) a cash receipts and cash disbursements 
journal; (3) a record of checks issued; (4) a livestock inventory; 
and respondent failed to make monthly reconciliations of his bank 
accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, re- 
spondent has violated section 312(a) of the Act (7 U.S.C. 213 
(a)), and section 201.44 of the regulations (9 CFR 201.44). 


By reason of the facts set forth in Findings of Fact 3, re- 
spondent has violated section 312(a) of the Act (7 U.S.C. 213 


(a)). 


By reason of the facts set forth in Findings of Fact 4, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. making, or causing to be made, false or incorrect invoices, 
billings, scale tickets, or other documents in connection with live- 
stock transactions in commerce; 


2. billing persons for whom he purchases, or to whom he sells 
livestock, or causing such persons to be billed on the basis of price 
other than that agreed upon in the purchase or sales agreement 
between the parties; and 


8. collecting for livestock purchased or sold by him, in com- 
merce, or causing other persons to collect or pay for such livestock 
on the basis of prices other than those agreed upon in the purchase 
or sale agreement between the parties. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his business 
as a dealer and as a market agency subject to the Act, including a 
general ledger of accounts, a cash receipts and cash disbursements 
journal, a record of checks issued, and a livestock inventory; and 
respondent shall make monthly reconciliations of his bank ac- 
counts. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,019) 


In re BEDFORD LIVESTOCK MARKET, INC. P&S Docket No. 4714. 
Decided February 5, 1973. 


Consent order—Cease and desist 
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Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to permitting its 
officers or owners to purchase livestock from consignments, and the issu- 
ance of incorrect and incomplete accounts of sale. 


Thomas E. Bundy, for complainant. 
Robert C. Wood, III, Lynchburg, Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a complaint 
filed on December 13, 1971, by the Packers and Stockyards Admin- 
istration, United States Department of Agriculture charging re- 
spondent with violations of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on December 6, 1972, admitting the 
jurisdictional allegations of the complaint and admitting and 
denying various other allegations contained in the complaint. On 


January 2, 1973, respondent filed an amended answer waiving 


oral hearing and the report referred to in section 202.16 of the 
rules of practice, and consents to the issuance of a specified order 
with findings of fact and conclusions, for the purposes of this 
proceeding only, based upon the allegations contained in the com- 
plaint. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. (a) Bedford Livestock Market, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Bedford, Virginia. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Bedford Livestock Market, Inc., a stockyard posted un- 
der and subject to the provisions of the Act; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
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market agency to sell and buy livestock in commerce on a com- 
mission basis. 


2. Respondent, on or about the dates and in the transactions 
set forth in paragraph II of the complaint, and at diverse other 
times, permitted G. R. Falls, an owner and ringman who is also 
a registered dealer under the Act, to purchase for this own specu- 
lative account livestock which had been consigned to respondent 
for sale on a commission basis. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, and at diverse other 
times, submitted accounts of sale to consignors of livestock which 
accounts failed to show the name of the purchasers, some of 
which were owners or operators of Bedford Livestock Mar- 
ket, Inc. 


Respondent retained copies of such accounts of sale as a part 
of its books and records. 


CONCLUSIONS 


By reason of the facts contained in Finding of Fact 2 herein, 
respondent has wilfully violated Sections 307, 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and Section 201.57(a) of the regula- 
tions (9 CFR 201.57(a)). 


By reason of the facts contained in Finding of Fact 3 herein, 
respondent has wilfully violated Sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221) and Sections 201.43 and 
201.47 of the regulations (9 CFR 201.43 and 201.47). 


Inasmuch as respondent has consented to the entry of the fol- 
lowing order and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, employees, suc- 
cessors, and assigns, directly or through any corporate or other 
device, in connection with respondent’s operations as a market 
agency, shall cease and desist from: 


(1) permitting its owners or officers to purchase livestock 
from consignments for resale for their own speculative accounts; 
and 
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(2) issuing accounts of sale which fail to show the true and 
correct name of the purchaser of consigned livestock. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,020) 


KENNETH D. BRENEMAN v. BRUSH LIVESTOCK COMMISSION Co, 
P&S Docket No. 4519. Decided February 5, 1973. 


Conversion of livestock—Statute of limitations—Dismissal 


Where the complaint was not filed within 90 days after the retaking of the 
‘livestock in issue, the portion of the complaint based upon the trover and 
conversion of livestock is dismissed. 


Net proceeds of sale—Reparation 


Where respondent withheld $284.24 net proceeds of sale from complainant, for 
a debt not owed by complainant, respondent is liable to complainant for 
that amount and reparation is awarded to complainant therefor with 
interest. 


Complainant pro se. 
Respondent pro se. 
John C. Banks, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). Complainant 
filed an informal complaint on April 23, 1971, and a formal repa- 
ration complaint on May 6, 1971. The complaint alleged that 
Kenneth Brunz bought cattle from the respondent in the fall of 
1970; that complainant bought these cattle from Kenneth Brunz 
for $1,137.62; that Brunz ran those cattle on after-feed for com- 
plainant for 50% of the gain; that respondent informed com- 
plainant that the check given to respondent by Brunz was no 
good and complainant showed respondent the canceled check 
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which complainant had given Brunz and informed respondent 
that he (complainant) owned the cattle. The complainant further 
alleged that the respondent took possession of the cattle without 
the knowledge or consent of the complainant and sold them and 
kept the proceeds; that complainant did not learn of the taking 
until March 1, 1971; that on or about April 1, 1971, the respond- 
ent sold certain hogs for complainant and without complainant’s 
consent or authorization deducted $284.24 from the proceeds to 
cover the balance of the loss on the sale of the cattle to Brunz. 


Copies of the informal and formal complaint and investigation 
report prepared by the Packers and Stockyards Administration 
of this Department and filed in this proceeding pursuant to Sec- 
tion 202.40 of the Rules of Practice (9 C.F.R. 202.40) were 
served on the respondent on June 9, 1971, and a copy of the in- 
vestigation report was served on the complainant on June 9, 1971. 


Respondent, Brush Livestock Commission Co., filed an answer 
stating that it was right in doing everything it did in this trans- 
action. Copy of the answer was served on complainant and 
complainant requested an oral hearing. 


An oral hearing was held in Denver, Colorado, on January 10, 
1972. John C. Banks of the Office of the General Counsel of the 
Department served as presiding officer. The complainant ap- 
peared pro se and the respondent appeared by its president, 
James Lee Odle, and its vice-president, Arnold Heinrichs. All 
three persons testified. No proposed findings or briefs were filed. 


FINDINGS OF FACT 


1. Brush Livestock Commission Co. is a Colorado corporation, 
and at all times material herein was engaged as a market agency 
selling livestock on commission in commerce, at its place of busi- 
ness in Brush, Colorado. 


2. On September 26, 1970, Brush Livestock Commission Co., 
the respondent, sold eleven heifers to Kenneth Brunz for 
$1,137.62. 


8. Kenneth Brunz took the cattle to a farm operated by him 
at Fort Morgan, Colorado, and on September 29, 1970, Brunz sold 
the cattle to Kenneth Breneman, the complainant, for $1,137.62 
which was paid by check. 


4. Complainant Breneman and Kenneth Brunz had a written 
feeding agreement relating to hogs under which Brunz would 
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keep hogs belonging to Breneman on his ranch and feed them in 
return for 50% of their gain in value. At the time Breneman 
purchased the heifers, it was orally agreed between Breneman 
and Brunz that Brunz would keep them and feed them under the 
same arrangement. 


5. The check which Brunz gave to respondent for the eleven 
heifers purchased was not honored by the bank on which it was 
drawn. 


6. On December 11, 1970, the respondent went to the Brunz 
farm and took possession of the eleven heifers with Brunz’s 
knowledge and assistance and took the cattle to the sales yard and 
sold them and applied the net proceeds of $853.38 on the Brunz 
account. 


7. On April 3, 1971, the respondent sold hogs which had been 
fed under the Brunz and Breneman agreement and consigned to 
respondent for sale, and deducted $284.24, which was the balance 
of the Brunz account, from the proceeds of sale of the hogs, be- 
fore remitting to Brunz and Breneman. This was the first time 
that the complainant learned that the cattle had been repossessed 


and sold by the respondent. 


8. The complaint as to the taking of the heifers was not filed 
within ninety days of the accrual of the cause of action; the com- 
plaint relating to the unauthorized deduction from the proceeds 
of the sale of hogs was filed within ninety days of the accrual of 
the cause of action. 


CONCLUSIONS 


On September 26, 1970, the respondent sold eleven heifers to 
Kenneth Brunz and took his personal check. The sale papers 
were made out to Kenneth Brunz and Kenneth Breneman, but 
the reason for this was that Brunz had signed a stub on the 
morning of the sale containing a buyer’s number and stating how 
the cattle were to be bought. Brunz also dealt with the respond- 
ent individually and there had been some difficulty with checks 
drawn on insufficient funds and the respondent had informed 
Brunz that it would like cash unless he bought under the partner- 
ship. There was no partnership of Brunz and Breneman, and 
Breneman had never authorized the respondent to sell anything 
to Brunz and charge it to his account. We therefore conclude that 
the sale was made to Kenneth Brunz. 
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On September 29, 1970, Brunz sold the cattle to complainant 
Breneman and received his check in payment therefor. A person 
with voidable title has power to transfer good title to a good 
faith purchaser for value even though that person obtained de- 
livery by giving a check drawn on insufficient funds. Uniform 
Commercial Code, C.R.S. 1963, 155-2-403; Call v. Winter Live- 
stock Commission Company, 11 A.D. 3 (1952) ; Phillips v. Bruce, 
29 A.D. 1027 (1970). At the time complainant purchased the 
cattle from Brunz he had no knowledge of facts which would 
cause a reasonably prudent person to investigate whether anyone 
other than Brunz had an interest in the cattle. Complainant had 
no prior knowledge of Brunz giving checks drawn on insufficient 
funds. We must therefore conclude that Breneman purchased 
the cattle in good faith for value and obtained good title. 


Since Breneman obtained good title to the cattle, the respondent 
had no right to retake the cattle on December 11, 1970, to satisfy 
the indebtedness of Brunz. However, in order to confer jurisdic- 
tion upon the Secretary of Agriculture to consider a claim for 
reparation, the complaint must be filed within ninety days after 
the cause of action accrues. 7 U.S.C. 210; Edwards v. Great 
Falls Livestock Market, 30 A.D. 905 (1971) ; Logan v. Bloomfield 
Livestock Auction, 23 A.D. 1480 (1964). The respondent raised 
no objection to the jurisdiction, but the failure to object cannot 
confer jurisdiction on the Secretary. Trask v. North Bloomfield 
Livestock Auction, 24 A.D. 203 (1965). Complainant contended 
that the limitation should commence running at the time he dis- 
covered that the cattle had been taken. It is the general rule that 
ignorance of facts giving rise to a cause of action does not delay 
or suspend the operation of a statute of limitations. Miller v. In- 
dustrial Commission, 106 Colo. 364, 105 P.2d 404; Scroggin 
Farms Corp. v. McFadden, 165 F.2d 10 (C.A. 8, 1948). The only 
exception is where fraud is involved. Perlin Packing Co. v. Shan- 
non & Co., 23 A.D. 453 (1964). The cause of action for the taking 
of the cattle accrued at the time of taking on December 11, 1970, 
and not at the time the complainant discovered the taking. Pack 
v. Heber, 24 A.D. 1086 (1965). The complaint was not filed with- 
in ninety days thereafter and this part of the complaint should 
be dismissed. 


A market agency has the duty of remitting to the consignor the 
net proceeds of the sale of consigned livestock (9 C.F.R. 201.43), 
and a failure to do so constitutes an unjust practice in violation 
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of the Act. Smith v. North Bloomfield Livestock Auction, 25 
A.D. 197 (1966). Respondent’s withholding of $284.24 from the 
sale proceeds of hogs consigned by the complainant, on account 
of a debt not owed to respondent by complainant, was unjust, and 
this amount should be paid to the complainant. 


ORDER 


The portion of the complaint based upon the trover and con- 
version of livestock is dismissed. 


Within thirty days from the date of this order, the respondent, 
Brush Livestock Commission Co., shall pay to the complainant, 
Kenneth D. Breneman, the sum of $284.24 with interest thereon 
at the rate of 8% per annum from June 1, 1971, until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,021) 


In re CENTRAL NEBRASKA PACKING COMPANY, THE QUAKER OATS 
COMPANY OF CANADA LIMITED, and NORFISH LIMITED. P&S 
Docket No. 4719. Decided February 5, 1973. 


Consent order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order against 
them for violations of the Act and regulations with respect to agreements 
or arrangements whereby any party to such is to refrain from competi- 
tion in the purchase of slaughter horses, as stated in the order herein. 


James E. Andrews, for complainant. 
Franklin C. Gagen, Chicago, Illinois, for respondent Central Nebraska 
Packing Co. 
Joseph G. Egan, Chicago, Illinois, for respondents Quaker Oats Co. of 
Canada Ltd., and Norfish Ltd. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on December 1, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
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ing the respondents with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.). 


Respondent Central Nebraska Packing Company, on January 
15, 1973, and respondents The Quaker Oats Company of Canada 
Limited and Norfish Limited, on January 17, 1973, filed answers 
in which they admit certain jurisdictional allegations of the Com- 
plaint and further admit that the Secretary of Agriculture has 
jurisdiction in this matter, waive oral hearing and the report re- 
ferred to in section 202.16 of the rules of practice (9 CFR 
202.16), and consent to the entry of a specified order. Com- 
plainant has recommended that the order consented to by the 
respondents be issued. 


FINDINGS OF FACT 


1. Respondent The Quaker Oats Company of Canada Limited 
is a corporation with its principal place of business located at 
Peterborough, Ontario, Canada, and, at all times material under 
the Complaint, was a packer within the meaning and subject to 
the provisions of the Act. 


2. Respondent Norfish Limited is a corporation with its prin- 
cipal place of business located at Peterborough, Ontario, Canada, 
and is a wholly owned subsidiary of respondent The Quaker Oats 
Company of Canada Limited. Since July 1, 1968, Norfish Limited 
has been a packer within the meaning and subject to the pro- 
visions of the Act. 


3. Respondent, Central Nebraska Packing Company, is a cor- 
poration with its principal place of business located at North 
Platte, Nebraska, and is now and was at all times material under 
the Complaint a packer within the meaning and subject to the 
provisions of the Act. 


4. The respondents admit that the Secretary of Agriculture has 
jurisdiction in this matter. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
Order. At any time after the issuance of the moving 
paper and prior to the hearing in any proceeding the 
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Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent 
must submit, for filing in the record, a stipulation or 
statement in which he admits at least those facts neces- 
sary to the Secretary’s jurisdiction and agrees that an 
order may be entered against him. Upon a record com- 
posed of the complaint and the stipulation or agreement 
consenting to the order, the Secretary may enter the or- 
der consented to by the respondent, which shall have the 
same force and effect as an order made after oral 
hearing. 


The facts admitted by respondents and set forth in the Find- 
ings of Fact are sufficient to subject them to the jurisdiction of 
the Secretary of Agriculture. 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, their officers, directors, agents, and employees, 
directly or through any corporate or other device, in connection 
with their operations as packers, shall cease and desist from en- 
tering into, or attempting to enter into, any agreement or ar- 
rangement with any packer, dealer or other person whereby any 
party to said agreement is to refrain from competing, in com- 
merce, against any other party thereto in the purchase of 
slaughter horses by agreeing to purchase such horses from only 
one person at any livestock market or in any marketing area. 


This order shall become effective with respect to each respond- 
ent on the first day after service upon that respondent. Copies 
hereof shall be served upon the parties. 


(No. 15,022) 
GENTNER PACKING Co., INC. v. THE UNION STOCK YARD & 
TRANSIT COMPANY. P&S Docket No. 4653. Decided Febru- 
ary 5, 1973. 


Death of cattle—Negligence—Burden of proof—Dismissal 
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Where complainant failed to establish a breach of a legally-required duty 
by respondent, the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 
Edward Slater, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). A formal 
complaint was filed on July 26, 1971, in which complainant seeks 
an award in the amount of $2,857.32 for the value of seven steers 
which died at respondent’s stockyard because no protection was 
provided from the extreme heat. 


A copy of the complaint and a copy of a report of investigation 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to the Rules of 
Practice (9 C.F.R. 202.40) were served on respondent on March 
16, 1972. A copy of the report of investigation was served on 
complainant on March 20, 1972. 


Respondent’s answer was filed on or before March 28, 1972. 
Respondent admits the steers died but denies responsibility. 


Oral hearing was held on July 27, 1972, at Chicago, Illinois, 
before Edward A. Slater of the Office of the General Counsel of 
this Department. Neither party was represented by counsel. Abe 
M. Gentner and Isadore Gentner testified for complainant. Frank 
Krol and Millard J. Cook testified for respondent. No briefs 
was filed. 


FINDINGS OF FACT 


1. Complainant is a corporation. 


2. Respondent is a corporation. At all times material herein 
respondent was owner and operator of the Union Stock Yards of 
Chicago, Illinois, a posted stockyard subject to the Act. 


8. On June 28, 1971, complainant purchased 56 steers from 
Producers Livestock Association, 26 steers from Iowa Commis- 
sion Company, and 34 steers from Dolan Commission Company. 
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After these lots were weighed at respondent’s stockyard about 
10:30 a.m., they were taken from the north end of said yard to 
the south end by complainant’s agents and placed in pens by 
them. The steers were allowed to remain in the pens without 
care from 10:30 a.m. to 4:30 p.m. The pens were equipped with 
watering facilities, but had no roof. 


4. The temperatures on June 28, 1971, ranged from 92° at 
10 a.m. to 101° at 3 p.m. 


5. Seven of the steers died that day in the pens. 


6. Although there were no longer any pens with a roof at the 
stockyard, there were special overhead sprinklers to protect cattle 
at the rail shipping area. 


7. At no time did complainant request respondent for assist- 
ance to protect the steers. 


8. Complaint was filed on July 26, 1971, which was within 90 
days after the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant seeks to recover from respondent the value of the 
seven dead steers because the pens had no roofs to protect the 
cattle from the extreme heat on June 28, 1971. It has, of course, 
the burden of proving the alleged negligence of respondent. 


Abe M. Gentner testified that after the cattle were bought and 
weighed, they were in complainant’s custody from 10:30 a.m. till 
they were shipped out after 6 p.m., that they were yarded and 
watered by complainant, and that they were left unattended from 
10:30 a.m. till 4:30 p.m. Moreover, at no time on that day did 
complainant complain about any conditions at the stockyards to 
respondent and it has been aware of the removal of the roof at 
least a month before June 28, 1971. 


We must conclude that complainant has failed to establish any 
breach of a legally-required duty by respondent. 


In view of complainant’s knowledge of the condition of the 
cattle, the facts of this case are different from the facts of Illinois 
Packing Company v. Union Stock Yard & Transit Co., 15 A.D. 
1101 (1956), 16 A.D. 305 (1957). 
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ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 15,023) 


MAURICE A. STEINBRON v. WAVERLY SALES COMPANY, INC. P&S 
Docket No. 4654. Decided February 5, 1973. 


Stockyard Service—Failure to account for livestock—Damages—Reparation 


Where respondent failed to render reasonable stockyard service in failing to 
account for five of the steers delivered to it by complainant, respondent 
is liable to complainant as damages the value of the steers in issue, $1,500. 


Thomas L. Staack, Waterloo, Iowa, for complainant. 


Ralph E. Laird, Waverly, lowa, for respondent. 
Michael A. Sanders, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on September 2, 1971, complainant seeks reparation 
in the sum of $1,500, alleging that he delivered 28 cattle to re- 
spondent for sale and that respondent paid for only 23, failing 
to account for five steers weighing approximately 6,000 pounds. 


On March 16, 1972, a copy of the complaint and a copy of the 
investigation report, prepared by the Packers and Stockyards 
Administration of the Department and filed in the proceeding 
pursuant to Section 202.40 of the Rules of Practice (9 CFR 
202.40), were served upon respondent. On March 16, 1972, a 
copy of the investigation report was served upon the complainant. 


Respondent filed an answer denying the allegations in the com- 
plaint and requested an oral hearing. An oral hearing was held 
in Waterloo, Iowa, on August 23, 1972, before Michael A. Sand- 
ers, of the Office of the General Counsel of this Department. The 
complainant was represented by Thomas L. Staack and Samuel 
Beatty and respondent by Ralph E. Laird. Eight witnesses testi- 
fied at the hearing. 
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FINDINGS OF FACT 


1. Complainant, Maurice A. Steinbron, is an individual whose 
address is Route 1, Jesup, Iowa. 


2. Respondent, Waverly Sales Co., Inc., Waverly, Iowa, is an 
Iowa corporation which at all times material herein was engaged 
in the business of selling livestock on commission in commerce. 


3. On June 29, 1971, complainant delivered two holstein cows, 
one of these belonging to complainant’s son, two holstein bulls, 
and twenty-four holstein steers to respondent to be sold at 
auction. 


4. On July 8, 1971, respondent issued a check to complainant 
with an accounting for the sale of two cows, one belonging to 
complainant’s son, two bulls, and nineteen steers. 


5. Respondent failed to account to complainant for five holstein 
steers weighing a total of 6,000 pounds which were delivered to 
it for auction sale on June 29, 1971. 


6. The reasonable value of the steers was $25 per hundred 
weight, or $1,500. 


7. The complaint was filed within 90 days of accrual of the 
cause of action. 


CONCLUSIONS 


Complainant, complainant’s son, and the trucker who delivered 
the cattle to respondent’s facilities, testified orally that on the 
morning of June 29, 1971, two holstein cows, two holstein bulls, 
and 24 holstein steers were loaded on a truck for delivery to re- 
spondent’s sale barn. The truck driver testified orally that he 
delivered the 28 cattle to respondent that same day. Complainant 
and his son testified that five of the holstein steers were approxi- 
mately three years old and weighed 1,200 pounds each. Com- 
plainant also testified that in his opinion, based upon his personal 
experience and what other cattle sold for on June 29, 1971, the 
reasonable market value of these five steers was 25 cents per 
pound. Complainant further testified that respondent failed to 
account to him for these five holstein steers. 


Respondent offered oral testimony and documentary evidence 
indicating that its records gave no accounting for the five miss- 
ing steers. However, respondent’s witnesses testified that com- 
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plainant’s cattle were not counted as they were being unloaded, 
and were counted only after being sorted and placed in various 
pens. Respondent offered no evidence to indicate that the five 
three year old steers weighed less than 1,200 pounds each, and 
offered no testimony to refute complainant’s claim that the steers 
were worth 25 cents per pound. 


Complainant has established by a preponderance of the evi- 
dence that respondent has failed to account to plaintiff for five 
holstein steers weighing 1,200 pounds each with a value of 25 
cents per pound, which were consigned to it for sale on a com- 
mission basis. Through its failure to account for these steers, 
respondent has failed to render a reasonable stockyard service as 
required under the Act and complainant is entitled to damages 
in the amount of $1,500. See Johnson v. Cattlemen’s Livestock 
Auction, 22 A.D. 380, at 384-5 (1963). 


ORDER 


Respondent Waverly Sales Co., Inc. shall pay to complainant 
Maurice A. Steinbron, within 30 days from the date hereof, 
$1,500 as reparation with interest thereon at the rate of 8 per 
cent per annum from August 1, 1971, until paid. 


Copies hereof shall be served upon the parties. 


(No. 15,024) 


NUEL HILL d/b/a NUEL HILL LIVESTOCK AUCTION v. WILFORD C. 
WHITE. P&S Docket No. 4492. Decided February 7, 1973. 


Valueless checks—Failure to pay—Reparation 


Where respondent gave valueless checks to complainant in payment for live- 
stock purchases, respondent is liable to complainant for the amount of 
$8,306.94, for which reparation is awarded complainant with interest. 


C. T. ‘Tad’ Sanders, Kansas City, Missouri, for complainant. 
Respondent pro se. 
Michael E. Kelly, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act of 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. On January 20, 1971, a complaint was 
filed by Nuel Hill d/b/a Nuel Hill Livestock Auction seeking 
reparation in the amount of $8,306.94 from the respondent Wil- 
ford C. White. 


It is alleged in the complaint that between July 23, 1970 
through December 8, 1970, Wilford C. White purchased various 
lots of cattle from complainant and after a partial payment of 
$1,840.79 there remains a balance due and owing of $8,306.94 
upon which the complainant has received no payment. 


A copy of the complaint and a copy of the investigative report 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to §202.40 of 
the Rules of Practice (9 CFR 202.40), were served upon the re- 
spondent on April 4, 1971. A copy of the investigative report 
was served on the complainant on February 26, 1971. 


The respondent filed an answer on April 30, 1971, in which he 


stated that he owed the amount of $8,306.94 to the complainant 
but was unable “at this time to pay it back.” 


Complainant requested an oral] hearing which was held in Little 
Rock, Arkansas, with due notice to the parties, on February 24, 
1972, before Michael E. Kelly, Office of the General Counsel of 
this Department. Complainant was represented by C. T. “Tad” 
Sanders, Attorney, Kansas City, Missouri. Complainant was 
sworn and testified. Neither Wilford C. White nor his au- 
thorized representative made an appearance. The complainant 
Nuel Hill was the only witness who testified at the hearing. 
Counsel for the complainant filed proposed findings of fact, con- 
clusions and order. No exhibits were offered in evidence by any 
of the parties. 


FINDINGS OF FACT 


1. Complainant, Nuel E. Hill d/b/a Nuel E. Hill Livestock 
Auction Company, Batesville, Arkansas, was at all times material 
herein, engaged in the business of conducting a livestock market 
and as such was duly registered under the Act as a market 
agency to sell livestock in commerce on a commission basis. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 82 A.D. 440 


2. Respondent, Wilford C. White, Mountain Park, Oklahoma, 
was at all times material herein, engaged in the livestock market 
and livestock dealer businesses in the capacities of a market 
agency selling livestock on commission in commerce as Altus 
Stockyard, Altus, Oklahoma; Walters Livestock Auction, Walters, 
Oklahoma; and Burkburnett Livestock Commission Company, 
Burkburnett, Texas, and as a dealer buying and selling livestock 
for his own account in commerce, and as such was duly registered 
with the Secretary of Agriculture under the Act. 


38. The respondent is indebted to the complainant in the amount 
of $8,306.94 as the balance due and payable from December 8, 
1970 as the result of his purchase of various lots of cattle be- 
tween July 23, 1970 and December 8, 1970, from the complainant 
for which full payment was not made resulting in such balance 
due. 


4. A check #1199 dated December 7, 1970, in the amount of 
$4,454.07 and a check #2000 dated December 8, 1970, in the 
amount of $3,852.87 both drawn on the First National Bank, 
Snyder, Oklahoma, and signed “Walters & Burkburnett Sales 
Company, Cust. Acct., Wilford C. White” were tendered by Wil- 
ford C. White, respondent, to complainant in payment for cattle 
purchased by Wilford C. White from complainant. 


5. Upon presentment for payment of these checks of Wilford 
C. White, dated December 7, 1970, and December 8, 1970, in the 
total amount of $8,306.94 payable to complainant, the First Na- 
tional Bank of Snyder, Oklahoma, refused payment and returned 
the checks which were marked “Insf.” 


6. Complainant has received no payment or credit against his 
claim of $8,306.94 directly from Mr. Wilford C. White or fram 
a civil action filed in the Western District Court of Oklahoma ‘by 
Commercial Standard Insurance Company, Civil-71-380 or from 
and source whatsoever. 


7. The Complaint was filed within 90 days after accrual of the 
cause of action. 


CONCLUSIONS 


The uncontroverted evidence shows that Wilford C. White gave 
the complainant valueless checks in payment for various lots of 
cattle purchased between July 23, 1970 and December 8, 1970, at 
Batesville, Arkansas. The giving of valueless checks for pay- 
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ment of livestock has been regarded by the Secretary as fraudu- 
lent. Newland v. Martin, 30 A.D. 1443 (1971); Stratton Sale 
Barn, Inc. v. Dean Reed, 28 A.D. 677 (1969) ; Truss v. Kine et al., 
22 A.D. 460 (1963); and Farmers Marketing v. Rippentrop, 25 
A.D. 603 (1966). 


The uncontradicted evidence further shows that Wilford C. 
White has failed to pay complainant the balance due for the pur- 
chase of various lots of cattle purchased between July 23, 1970 
and December 8, 1970. A failue to pay for livestock purchased 
in commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Rush County 
Sale Company v. Maly Livestock Commission Company, Inc., 29 
A.D. 386 (1970) ; and Farmers Marketing v. Rippentrop, 28 A.D. 
603 (1966). 


The complainant is entitled to recovery from the respondent in 
the amount of $8,306.94 with interest from December 8, 1970. 


ORDER 


Respondent Wilford C. White shall pay the complainant within 
80 days of the date of this order the sum of $8,306.94 plus in- 


terest thereon at the rate of 8% per annum from December 8, 
1970, until paid. 


Copies hereof shall be served on the parties. 


(No. 15,025) 


In re HAROLD D. RISINGER d/b/a LAPEER STOCKYARDS. P&S 
Docket No. 4664. Decided February 8, 1973. 


Insufficient funds checks—Net proceeds of sale— 
Failure to pay when due—Suspension 


Where respondent wilfully and repeatedly violated the Act and regulations 
as found herein, respondent is suspended as a registrant under the Act 
for 30 days. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
John G. Liebert, Administrative Law Judge. 
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Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


Upon consideration of the record in this proceeding, the Rec- 
ommended Decision and Order of Administrative Law Judge 
John G. Liebert, filed January 11, 1973, is hereby adopted as the 
final Decision and Order of the Judicial Officer herein. Respond- 
ent has filed no exceptions to the Decision and Order of the Ad- 
ministrative Law Judge. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq., hereinafter called the “Act’”), instituted by complaint filed 
on June 8, 1972, by the Administrator, Packers and Stockyard 
Administration, United States Department of Agriculture. The 
complaint alleges that Respondent was the operator of a posted 


stockyard, was a registered dealer and marketing agency engaged 
in the business of buying and selling livestock on commission 
basis, and that Respondent violated certain provisions of the Act 
and the Regulations issued pursuant thereto by reason of the 
activities set forth therein. 


Copies of the complaint and the Rules of Practice were 
served on Respondent personally by an official of the United 
States Department of Agriculture on September 14, 1972. 
Respondent was notified in writing that, in accordance with the 
applicable Regulations, an answer should be filed within 20 days 
following receipt of the complaint, and that failure to file an an- 
swer denying the specific allegations in the complaint and re- 
questing an oral hearing would constitute admission of such al- 
legations and waiver of a hearing. Respondent has filed nothing. 


On December 21, 1972, Complainant filed a recommendation 
that, because of Respondent’s failure to file a timely answer, he 
be found to have violated the Act and the Regulations issued 
thereunder, as charged, and that a recommended order which 
was submitted be entered. Administrative Law Judge, John G. 
Liebert, to whom the proceeding was assigned, issues this De- 
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cision without further investigation or hearing, pursuant to 
§202.9(c) of the Rules of Practice (9 CFR 202.9(c)). In ac- 
cordance with such procedure the Findings of Fact herein are 
identical with the substantive allegations in the complaint, which 
have been admitted by reason of Respondent’s failure to file an 
answer. 


FINDINGS OF FACT 
I, 


(a) Harold D. Risinger, hereinafter referred to as Respondent, 
is an individual, d/b/a Lapeer Stockyards, whose address is 378 
N. Elm, P. O. Box No. 5, Lapeer, Michigan 48446. 


(b) Respondent at all times material herein was, 


(1) Engaged in the business of conducting and operating 
the Lapeer Stockyards, 378 N. Elm, P. O. Box No. 5, Lapeer, 
Michigan 48446, a posted stockyard under the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a com- 
mission basis at the stockyard, in commerce; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


Il. 


(a) Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth below, and in divers other transactions on such dates, 
issued checks in purported payment of the net proceeds resulting 
from the sale of livestock consigned on a commission basis, which 
checks were returned unpaid by the bank upon which they were 
drawn because Respondent did not have sufficient funds on de- 
posit in the account upon which such checks were drawn. 


Check Amount 
Date Number Payee of Check 
1971 
9-17 3177 R. C. Haw, Davison, Michigan $ 65.00 
10-19 3492 Bernard A. Schlaud, North Branch, Michigan 250.60 
10-19 3488 Gilbert Bishop, Dryden, Michigan 135.28 
10-26 38565 William Rice, Davison, Michigan 157.99 
10-26 3607 Max Stockfish, Dryden, Michigan 327.46 
10-26 8552 Carol Barber, Columbiaville, Michigan 37.90 
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Amount 
Payee of Check 


Lester Knust, Almont, Michigan $114.48 
C. E. Oliver, Jr., Fostoria, Michigan 59.41 
Wilma Yeargen, Goodrich, Michigan 91.84 
Mott Farm-Program, Flint, Michigan 161.33 
H. S. Risinger, Lake Orian, Michigan 183.02 
Gerald R. Lewis, Washington, Michigan 139.03 
Gilbert Bishop, Dryden, Michigan 70.60 
William Rice, Davison, Michigan 71.03 
H. W. Allen, Ortonville, Michigan 144.91 
Hamilton Gabley, Attica, Michigan 38.18 
Bing Bennett, Davison, Michigan 109.86 
Steve Csehi, Mt. Morris, Michigan 186.98 
Ralph Dodds, Silverwood, Michigan 48.89 
B. L. Ferrier, North Branch, Michigan 68.64 
W. K. Fortner, Clarkston, Michigan 638.44 
N. E. Foster, Davison, Michigan 151.05 
A. E. Gray, Imlay City, Michigan 65.17 
W. H. Knust, Almont, Michigan 51.99 
Martin Koester, Davison, Michigan 55.89 
R. D. Lutey, Pontiac, Michigan 60.22 
Bertha Metzger, Davison, Michigan 75.50 
Dale W. Ross, Columbiaville, Michigan 40.08 
Heather Schluchter, Metamora, Michigan 168.22 
Ann Marie Schluchter, Metamora, Michigan 136.40 
Gilbert Bishop, Dryden, Michigan 43.25 
R. S. Smith, Otisville, Michigan 27.37 
T. S. Tuzinsky, Lapeer, Michigan 126.98 
John Vlieg, Imlay City, Michigan 157.14 
Fred Damoth, Lake Orion, Michigan 140.32 
R. D. Bontrager, Metamora, Michigan 326.94 
L. W. Mobley, Silverwood, Michigan 231.68 
Max Stockfish, Dryden, Michigan 358.51 
Carol Barber, Columbiaville, Michigan 54.96 
W. E. Dolsen, Wayne, Michigan 159.74 
W. C. Gottschling, Imlay City, Michigan 40.04 
C. J. Leckrone, Flint, Michigan 44.63 
A. E. Lowe, Fostoria, Michigan 76.41 
D. C. Lynk, Lapeer, Michigan 61.04 
M. D. Menne, Goodrich, Michigan 236.28 
G. E. Morgan, Columbiaville, Michigan 176.19 
Paul Pheister, Fenton, Michigan 185.54 
B. E. Schultz, Lapeer, Michigan 270.99 
H. D. Schluchter, Metamora, Michigan 304.97 
J. A. Smith, Millington, Michigan 97.15 
R. N. Summers, Lapeer, Michigan 169.98 
H. W. Wells, Davison, Michigan 175.01 
K. A. Major, Otisville, Michigan 76.41 
S. D. Johnson, Columbiaville, Michigan 259.80 
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Check Amount 
Date Number Payee of Check 
1971 
11-16 1149 R. I. Starr, Oxford, Michigan $ 65.26 
11-16 8784 R. L. Arms, Lapeer, Michigan 38.45 
11-16 3870 C. W. Kobylezak, Metamora, Michigan 107.00 
11-16 3792 James Motsinger, Pontiac, Michigan 90.70 
11-16 3825 E. L. Allore, Flint, Michigan 46.46 
11-16 3818 Delbert and Mark Leadman, Advison, Michigan 247.18 
11-16 3827 Delbert and Mark Leadman, Advison, Michigan 310.09 
11-16 3794 William Rice, Dawson, Michigan 96.06 
11-16 3826 Max Stockfish, Dryden, Michigan 287.80 
11-16 3814 M. E. Long, Millington, Michigan 322.82 
11-16 3816 M. E. Long, Millington, Michigan 280.12 


(b) Respondent, in connection with his operations as a market 
agency, on or about the dates and in the transactions set forth 
in (a) above, sold livestock in commerce on a commission basis 
and failed to remit to the consignors, when due, the net proceeds 
resulting from the sale of consigned livestock. 


(c) As of March 1, 1972, there remained unpaid by the Re- 
spondent a total of $9,598.69 for the livestock set forth in (a) 
above. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II (a) herein, Re- 
spondent has wilfully violated §304, 307 312(a) of the Act (7 
U.S.C. 205, 208, and 213(a)), and §201.43(a) of the Regulations 
(9 CFR 201.48(a)). 


By reason of the facts alleged in paragraph II (b) and (c) 
herein, Respondent has wilfully violated §304, 307, 312(a) of 
the Act (7 U.S.C. 205, 208 and 213(a)) and §201.43(b) of the 
Regulations (9 CFR 201.43 (b) ). 


It is concluded that the order proposed by Complainant is 
reasonable in the circumstances and is consistent with sanctions 
imposed heretofore by the Judicial Officer in similar situations. 

ORDER 


Respondent shall cease and desist from: 


1. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; 
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2. Failing to pay, when due, the net proceeds resulting from 
the sale of livestock, in commerce, consigned on a commission 
basis. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


This Order shall have the same force and effect as if entered 
after a full hearing and shall become effective on the sixth day 


after service upon the Respondent. Copies hereof shall be served 
upon the parties. 


(No. 15,026) 


ARNOLD LIVESTOCK SALES Co., INC. v. W. B. PEARSON, SR. P&S 
Docket No. 4468. Decided February 12, 1978. 


Agent—For disclosed principal—Dismissal 


Where respondent, as agent for a disclosed principal, is not liable for the 
debt in issue herein, the complaint is dismissed. 


C. T.‘Tad’ Sanders, Kansas City, Missouri, for complainant. 
Howard W. Spencer, Broken Bow, Nebraska, for respondent. 
Michael T. Murphy, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed October 20, 1970, complainant claimed reparation 
from respondent in the amount of $911.62. It is therein alleged 
that respondent, W. B. Pearson, Sr., failed to pay for five head 


of cows as purchased and received. 

Also named as respondents were N. J. Holub, W. R. Surface, 
Holiday Markets, Inc., d/b/a Kearney Packing Co., and Gibbon 
Packing, Inc. The investigation by the Packers and Stockyards 
Administration did not reveal that these were proper parties to 


the proceeding. Therefore, pursuant to Section 202.3(b) of the 
Rules of Practice (9 CFR 202.3(b)), the matter was dropped as 
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to these named respondents and the remaining parties were so 
advised. 


Copies of the complaint, and of the investigative report pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in this proceeding pursuant to Section 202.40 
of the Rules of Practice (9 CFR 202.40), were served on the re- 
spondent on March 1, 1971. A copy of the investigative report 
was served upon the complainant the same day. Copies of re- 
spondent’s answer and request for oral hearing were served upon 
the complainant on March 25, 1971. 


An oral hearing was held December 14, 1971, in Grand Island, 
Nebraska, before Michael T. Murphy, Office of the General Coun- 
sel of this Department. Complainant was represented by C. T. 
“Tad” Sanders, Esq., Kansas City, Missouri. Respondent, W. B. 
Pearson, Sr., was represented by Howard W. Spencer, Esq., 
Broken Bow, Nebraska. Proposed findings of fact, conclusions, 
and orders were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Arnold Livestock Sales Company, Inc., Arnold, 


Nebraska, a corporation, was at all times material herein en- 
gaged as a market agency, buying and selling livestock in com- 
merce on commission, operating on Arnold Livestock Sales Com- 
pany, Inc., a posted stockyard, and was so registered under the 
Act with the Secretary of Agriculture. 


2. Respondent, W. B. Pearson, Sr., Broken Bow, Nebraska, was 
at all times material herein engaged as a dealer buying and sell- 
ing for his own account and others, in commerce, and was so 
registered under the Act with the Secretary of Agriculture. 


3. Since late April or May, 1970, respondent bid on and pur- 
chased cattle for Holiday Markets, Inc., d/b/a Kearney Packing 
Co., Gibbon, Nebraska, a packer. At the time of the transaction 
in question the complainant had agreed to look only to Kearney 
Packing Co. for payment for cows purchased by respondent. 


4. On September 7, 1970, respondent purchased 5 head of cows 
at Arnold Livestock Company, Inc., Arnold, Nebraska, for the 
sum of $904.27, to which a feed bill of $7.85 was added, bringing 
the total amount to $911.62. The cows were paid for by check 


number 5903 on Holiday Markets, Inc., d/b/a Kearney Pack- 
ing Co. 
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5. The check was returned by the bank upon which drawn due 
to insufficient funds to cover the check. 


6. Since the return of the check there have been no payments 
and the debt remains unsatisfied. 


7. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The complainant has not been paid in full for 5 head of cows 
purchased at Arnold Livestock Company, Inc., on September 7, 
1970. A failure to pay in connection with a purchase of livestock 
in commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Kalispell Live- 
stock Auction Co. v. Stirling, 31 A.D. 217 (1972). 


Pearson contends that he was an agent for Kearney Packing 
Co. and that the owners of Arnold Livestock Company, Inc., had 
absolved him of all financial responsibility for cows purchased for 
Kearney Packing Co. The weight of the evidence supports the 
contentions made by the respondent. 


The invoices for the cattle purchased show the purchaser to be 
Kearney Packing Co. The number “33” was used on the invoices. 
This number was used by Pearson when he was buying cows at 
Arnold Livestock Company, Inc., that were to be paid for by 
Kearney Packing Co. It is evident that Pearson, by agreement, 
had been relieved of liability for cows purchased for Kearney 
Packing Co. The agreement had been made with John Stivers, 
the owner of Arnold Livestock Company, Inc. at the time of the 
transaction in question. These facts demonstrate that Pearson 
was buying for a disclosed principal. 


The law is well settled that when goods are purchased by an 
agent for a disclosed principal the agent may not be held liable 
for the debt in the absence of an agreement or understanding 
that he would be so liable. Pearl City Sale Barn v. Groth, 23 A.D. 
315 (1964) ; York County Stockyard Sales, Inc. v. Martin, et al., 
28 A.D. 163 (1969). 


Pearson, as agent of a disclosed principal, and because Arnold 
Livestock Company, Inc., had relieved him of liability for the 
purchase of such cows, is not liable for the debt incurred on 
September 7, 1970. 
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This is not to say that recovery is not available under a bond 
required under the Act, or in a civil action in court under such 
a bond, to the extent of the coverage of such a bond, Ward v. 
Seale, 31 A.D. 105 (1972). 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 15,027) 


ROBERT SELLERS v. LEO LIES. P&S Docket No. 4550. Decided 
February 12, 1973. 


Contract—Cows—Age of—Calving time—Damages on over-age cows and 
on days of calving time beyond the warranted period 


Where complainant is entitled to $120.00 on account of four cows being older 
than warranted, and to $210.00 on account of six cows calving later than 
the warranted time of calving, reparation is awarded to complainant 
against respondent in the amount of $330.00 with interest. 


Edwin G. Westerhaus, Marion, Kansas, for complainant. 
Ray Hodge, Wichita, Kansas, for respondent. 
Giles H. Penstone, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on April 28, 1971, complainant claimed reparation in 
the amount of $1,270.00, alleging that he purchased sixteen cows, 
5 with calves on them, from the respondent on February 6, 1971; 
that the remainder of the cows were to calve within forty-five 
days or his money was to be refunded, and he was to be paid for 
his feed, that the cows were to be from five to seven years of 
age, and that health papers were to be furnished. 


Complainant further alleged that six of the cows did not calve 
within forty-five days; that all of them were four to five years 
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older than represented, and that no health papers were furnished. 
Reparation was claimed in the amount of $35.00 per cow or 
$210.00 for the six cows not calving within forty-five days; at the 
rate of $60.00 per cow for the sixteen cows being four to five 
years older than represented; and in the amount of $100.00 for 
trouble and expense in trying to get health papers and endeavor- 
ing to get respondent to take back the cows which did not calve 
as warranted. 


Copies of the complaint and of the investigative report pre- 
pared by the Packers and Stockyards Administration of this De- 
partment and filed in this proceeding pursuant to. Section 202.40 
of the Rules of Practice (9 CFR 202.40) were served upon the 
respondent on August 20, 1971, and a copy of the report was 
served upon the complainant on August 21, 1971. 


Respondent filed an answer alleging that he purchased two of 
the cows sold to complainant from Ozark, Missouri, and the rest 
of them from Perkins “Y” Sales Barn at Perkins, Oklahoma; 
that complainant came to respondent’s farm at Wichita, Kansas 
and inspected the cattle before purchasing them, that at the time 
of such inspection there was attached to each cow a printed tag 


which contained thereon, among other things, the results of a 
pregnancy test and the age of the cow, completed by the veteri- 
nary at the place of purchase, and denying that respondent made 
any representations, warranties or guarantees to complainant. 


An oral hearing was held February 3, 1972, at Wichita, Kansas. 
G. H. Penstone of the Office of the General Counsel, United States 
Department of Agriculture, served as presiding officer. Com- 
plainant was represented by Edwin G. Westerhaus and D. W. 
Wheeler of Marion, Kansas, and he appeared and testified in his 
own behalf. Respondent was represented by Ray Hodge of the 
firm of Beaty, Hodge and Wood of Wichita, Kansas, and he ap- 
peared and testified in his own behalf, and his son, Bill Lies, also 
appeared and testified. The hearing was not concluded on Feb- 
ruary 3, 1972 and was continued to March 21, 1972. On that 
date, respondent was represented by William R. Wood of the firm 
of Beaty, Hodge and Wood of Wichita, Kansas, and Earl C. Wood 
of Marion, Kansas, a veterinarian, appeared and testified on be- 
half of respondent. Complainant was represented at the March 
21 hearing by Edwin G. Westerhaus, and John J. Heath of Pea- 
body, Kansas, a livestock inspector for the Kansas Animal Health 
Department, appeared and testified for complainant. 
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FINDINGS OF FACT 


1. The complainant, Robert Sellers, is a farmer and livestock 
man residing near Florence, Kansas. 


2. Respondent Leo Lies at all times material to this action 
was engaged in business as a dealer, buying and selling livestock 
in commerce for his own account. Respondent was not at the 
time of the transactions in question registered as a dealer with 
the Secretary of Agriculture. 


3. On or about February 6, 1971, plaintiff purchased from re- 
spondent at respondent’s place of business, sixteen cows, five 
with calves by their side, and two other calves. Complainant paid 
$260.00 each for fourteen of the cows and $190.00 each for two 
of the cows (TR 115, 135-136). 


4. Respondent represented to complainant that none of the 
cows were over seven years of age (Tr. 11, 93), that the nine 
cows which did not have calves would all calve within forty-five 
days (Tr. 12, 98), and that health papers and pregnancy certifi- 
cates would be furnished as to all of the cows (Tr. 12). 


5. Four of the cows delivered by respondent to complainant 
were eight years of age or older and six did not have calves with- 
in forty-five days. No health papers or certificates as to preg- 
nancy were delivered to complainant (Tr. 12). 


6. Complainant relied upon the representations of the re- 
spondent and would not have purchased the cattle in question had 
it not been for respondent’s representations. 


7. Plaintiff has been damaged in the amount of $120.00 by 
reason of the four cows delivered being greater in age than they 
were represented to be and has been damaged in the amount of 
$210.00 by reason of the fact that six of the cows did not have 
their calves within the time respondent warranted that they 
would have their calves. 


8. The complaint was filed within ninety days of the accrual 
of the cause of action against the respondent. 
CONCLUSIONS 


In this case, there is a direct conflict in testimony between the 
complainant and the respondent. The plaintiff testified that the 
respondent represented to him that the cows he purchased were 
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not over seven years of age and that all of those which did not 
then have calves would calve within forty-five days from the date 
of purchase (Tr. 11-12, 93). Respondent flatly denied making 
any warranties or representations of any kind (Tr. 121). The 
presiding officer, who had an opportunity to observe the witnesses 
and their demeanor on the witness stand, concluded that com- 
plainant was telling the truth and the respondent was not. In 
addition, however, to the demeanor of the witnesses, there are 
some other circumstances which tend to cast doubt upon respond- 
ent’s version of the facts in this case. Respondent testified that 
fourteen of the sixteen cows sold to complainant came from 
Perkins “Y” Livestock Auction at Perkins, Oklahoma. Although 
no one ever elicited a direct statement from respondent that the 
fourteen cows sold to complainant were the fourteen cows listed 
on an Oklahoma official health certificate bearing number 
HO3397, and included as one of the exhibits under Item 1 of the 
investigative report, respondent’s counsel in his cross-examina- 
tion of complainant (Tr. 26 et seq.), clearly inferred that four- 
teen of the sixteen cows were those listed on this document. Re- 
spondent listened to this cross-examination and at no time indi- 
cated that the cows he sold were not those listed on such docu- 
ment. The investigative report also showed a check from the 
respondent to Perkins “Y” auction dated the same date as this 
health certificate. Respondent’s counsel in his cross-examination 
and in rebutting the allegation in the complaint that all of the 
cows were more than seven years of age, took zreat pains to 
point out that this health certificate No. HO3397 prepared by a 
veterinarian showed only three of the fourteen cows to be more 
than seven years of age. 


However, when complainant, not having received health cer- 
tificates on the cows purchased, had the animals inspected by a 
veterinarian and a representative of the Kansas Animal Health 
Department, only nine of the sixteen cows examined had ear tag 
numbers corresponding to ear tag numbers on the Oklahoma 
Health Certificate No. HO3397. One cow had no ear tag at all 
and may have been one of the fourteen listed on the Oklahoma 
certificate, but at least four of the cows listed on the Oklahoma 
certificate were not delivered to complainant (Tr. 198-199). 


The testimony is uncontradicted that approximately a fourth 
of the cows delivered were more than seven years of age (Tr. 
179). In addition, one cow which bore ear tag No. 73ASJ4774, 
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which was delivered by respondent to complainant, was listed 
on the Oklahoma Health Certificate as being more than eight 
years of age. 


Testimony is also undisputed that six cows did not caive within 
forty-five days from the date of purchase, that one cow did not 
calve until June and another until July, and that the average date 
of calving for the six cows which did not calve within forty-five 
days was at least thirty-five days beyond the forty-five day period 
warranted by respondent. 


Complainant was not able to prove his damages precisely, but 
based on the entire record, it appears that there is no evidence 
to contradict complainant’s testimony that it costs one dollar a 
day to feed a cow and consequently, he suffered damages of one 
dollar a day for each day the cows calved later than they were 
warranted to calve. Based on an average delay of thirty-five days 
per cow, this establishes damage to the complainant of $210.00 
on account of the six cows being late in calving. 


Also, although he could not establish with precision the age 
of the cows which were more than seven years old, taking the 
testimony as a whole, we believe complainant’s claim that he was 
damaged $15.00 for each year of age over seven on the over-age 
cows (Tr. 81) is a reasonable claim. Respondent’s witness, Doc- 
tor Wood, a veterinarian, testified that he would be unable to tell 
whether a cow was eight years old or twelve years old. It is ac- 
cordingly concluded that the four cows which were more than 
seven years old probably averaged nine to ten years of age and 
then respondent was damaged to the amount of $30.00 for each 
of the four cows which were older than they were warranted to 
be, or a total of $120.00. 


It is well settled that damages need not be established with 
exactness if a reasonable basis for their computation is afforded. 
McNulty Cattle Co. v. Union Stockyards Co., 31 A.D. 717 (1972) 
and cases cited therein at page 721. 


Complainant failed to establish the $100.00 claimed as damages 
for trouble and telephone calls. 


It is therefore concluded that complainant is entitled to repara- 
tion in the amount of $120.00 on account of four cows being older 
than they were warranted to be and in the amount of $210.00 on 
account of six cows calving later than they were warranted to 
calve, or a total amount of $330.00. 





PACKERS AND STOCKYARDS ACT, 1921 
Cie as 82 A.D. 456 


ORDER 


Within thirty days from the date of this Order, respondent Leo 
Lies shall pay to complainant Robert Sellers the sum of $330.00 
plus interest thereon at the rate of eight per cent per annum 
from April 1, 1971, until paid. 


Copies hereof shall be served on the parties. 


(No. 15,028) 


CENTRAL NEBRASKA COMMISSION COMPANY, INC. v. W. B. PEAR- 
SON, SR. P&S Docket No. 4474. Decided February 12, 1973. 


Agent—For disclosed principal—Dismissal 


Where respondent purchased the cattle in issue as agent for a disclosed prin- 
cipal, respondent is not liable for the debt incurred in connection there- 
with, and the complaint is dismissed. 


Complainant pro se. 
Howard W. Spencer, Broken Bow, Nebraska, for respondent. 
Michael T. Murphy, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed December 16, 1970, complainant claimed reparation 
from respondent in the amount of $3,145.70. It is therein alleged 
that respondent, W. B. Pearson, Sr., failed to pay for five mixed 
bulls and seven mixed cows as purchased and received. 


Copies of the complaint, and of the investigative report pre- 
pared by the Packers and Stockyards Administration of the De- 
partment and filed in this proceeding pursuant to Section 202.40 
of the Rules of Practice (9 CFR 202.40), were served upon re- 
spondent on March 8, 1971. A copy of the investigative report 
was served upon the complainant on March 6, 1971. Copies of 
respondent’s answer and request for oral hearing were served 
upon the complainant on April 13, 1971. 
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An oral hearing was held December 14, 1971, in Grand Island, 
Nebraska, before Michael T. Murphy, Office of the General Coun- 
sel of this Department. Complainant was represented by C. T. 
“Tad” Sanders, Esq., Kansas City, Missouri. Respondent, W. B. 
Pearson, Sr., was represented by Harold W. Spencer, Esq., 
Broken Bow, Nebraska. Proposed findings of fact, conclusions, 
and orders were filed by both parties. 


FINDINGS OF FACT 


1, Complainant, Central Nebraska Commission Company, Inc., 
Broken Bow, Nebraska, a corporation, was at all times material 
herein engaged as a market agency, buying and selling livestock 
on commission, in commerce operating on Central Nebraska Com- 
mission Company, Inc., a posted stockyard, and was so registered 
under the Act with the Secretary of Agriculture. 


2. Respondent, W. B. Pearson, Sr., Broken Bow, Nebraska, 
was at all times material herein engaged as a dealer buying and 
selling livestock for his own account and others, in commerce, 
and was so registered under the Act with the Secretary of Agri- 
culture. 


3. Since late April or May, 1970, respondent bid on and pur- 
chased from complainant cattle for Holiday Markets, Inc., d/b/a 
Kearney Packing Co., Gibbon, Nebraska, a packer. 


4. On August 29, 1970, respondent purchased five mixed bulls 
and seven mixed cows at Central Nebraska Commission Com- 
pany, Inc., Broken Bow, Nebraska, for the sum of $3,145.70. The 
cattle were paid for by check number 5765 on Holiday Markets, 
Inc., d/b/a Kearney Packing Co. 


5. The check was returned by the bank upon which drawn due 
to insufficient funds to cover the check. 


6. Since the return of the check there have been no payments 
and the debt remains unsatisfied. The complainant did not look 
to respondent for payment until he was certain Kearney Packing 
Co. was not going to pay. 


7. The complaint was filed within 90 days of the accrual of the 
cause of action. 
CONCLUSIONS 


The complainant has not been paid in full for 5 mixed bulls 
and 7 mixed cows purchased at Central Nebraska Commission 
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Company, Inc., on August 29, 1970. A failure to pay in connec- 
tion with a purchase of livestock in commerce constitutes an un- 
just practice in violation of the Act on the basis of which repara- 
tion may be awarded. Kalispell Livestock Auction Co. v. Stirling, 
81 A.D. 217 (1972). 


Pearson contends that he was an agent for a disclosed princi- 
pal, Kearney Packing Co., and that the owners of Central 
Nebraska Commission Company, Inc., had absolved him of all 
financial responsibility for cattle purchased for Kearney Packing 
Co. The weight of the evidence supports the contentions of the 
respondent. 


The invoices for the cattle purchased show the purchaser to be 
Kearney Packing Co. The number “26-3” was used to designate 
these cows as they were being purchased. This number was used 
by Pearson when he was buying cows at Central Nebraska Com- 
mission Company, Inc., that were to go exclusively to Kearney 
Packing Co. The only account for which Pearson bought slaugh- 
ter cows at Central Nebraska Commission Company, Inc. was 
Kearney Packing Co. The weight of the evidence indicates that 
complainant knew this and realized these cattle were being pur- 
chased for Kearney Packing Co. Therefore, it is evident that 
the actual purchaser had been disclosed to complainant before 
the sale was completed. 


The law is well settled that when goods are purchased by an 
agent for a disclosed principal the agent may not be held liable 
for the debt in the absence of an agreement or understanding 
that he would be so liable. Pearl City Sale Barn v. Groth, 23 A.D. 


815 (1964) ; York County Stockyard Sales, Inc. v. Martin, et al., 
28 A.D. 163 (1969). 


Pearson, as agent for a disclosed principal, is not liable for the 
debt incurred on August 29, 1970. The conclusion that Pearson 
was buying for a disclosed principal makes it unnecessary to dis- 
cuss the contention of the respondent that he had been relieved 


of all financial responsibility by agreement with the complainant 
prior to the transaction in question. 


This is not to say that recovery is not available under a bond 
required under the Act, or in a civil action in court under such 


a bond, to the extent of the coverage of such a bond, Ward v. 
Seale, 31 A.D. 105 (1972). 
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ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 15,029) 


In re PHENIX LIVESTOCK MARKET, INC. P&S Docket No. 4713. 
Decided February 12, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to its Custodial 
Account for Shippers’ Proceeds, permitting the purchase by its officers or 
owners of consigned livestock, and issuing accounts of sale which are 
incorrect and incomplete. 


Thomas E. Bundy, for complainant. 
Robert C. Wood, III, Lynchburg, Va., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on November 10, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture, 
charging that respondent violated various provisions of the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On January 2, 1973, respondent filed an amended answer in 
which it admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report referred to in section 202.16 of the Rules 
of Practice (9 CFR 202.16) and consents to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 
Complainant has also recommended that respondent not be sus- 


pended as a registrant under the Act, since respondent is now in 
compliance with the Act and the regulations. 
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FINDINGS OF FACT 


1. (a) Phenix Livestock Market, Inc., hereinafter referred to 
as the respondent, is a corporation with its principal place of 
business located at Phenix, Virginia. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Phenix Livestock Market, Inc., a stockyard posted under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


2. Respondent during the period from April 30, 1971, through 
March 28, 1972, failed to maintain and use properly its custodial 
account for shippers’ proceeds thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock in that: 


(a) As of April 30, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $5,343.79 and had to offset said checks, cash in 
said bank account in the amount of $3,572.78 no deposits in 
transit, and no current proceeds receivable, resulting in a de- 
ficiency of $1,771.01 in funds available to pay shippers’ proceeds; 


(b) As of February 29, 1972, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $15,048.55 and had to offset said checks, cash in 
said bank account in the amount of $8,909.62 no deposits in 
transit, no current proceeds receivable, and proceeds on hand in 
the amount of $2,600.97, resulting in a deficiency of $3,537.96 in 
funds available to pay shippers’ proceeds; 


(c) As of March 28, 1972, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $29,105.23 and had to offset said checks, cash in 
said bank account in the amount of $8,837.41, no deposits in 
transit, no current proceeds receivable, and proceeds on hand in 
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the amount of $5,988.56, resulting in a deficiency of $14,279.26 
in funds available to pay shippers’ proceeds; 


(d) Such deficiencies were due in part, to respondent’s 
failure to reimburse its “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by the regulations, for live- 
stock purchased out of consignments by its president, Garnet R. 
Falls. 


8. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint, and at diverse other 
times, permitted its president and ringman, G. R. Falls, a regis- 
tered dealer, to purchase for his own speculative account live- 
stock which had been consigned to respondent for sale on a com- 
mission basis. 


4. Respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, and at divers other 
times, permitted its vice president and auctioneer, Robert W. 
Howell, a registered dealer, to purchase for his own speculative 
account, livestock which had been consigned to respondent for 
sale on a commission basis while he was auctioneer. 


5. Respondent, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, submitted accounts of 
sale to consignors of livestock which accounts failed to show the 
true and correct names of the purchasers of such livestock, and 
that some of the purchasers were owners and officers of respond- 
ent. Respondent retained copies of such account of sale as a part 
of its records. 


6. Respondent, during the period from April 3, 1971, through 
April 1, 1972, failed to make and keep accounts, records and 
memoranda which fully and correctly disclosed all transactions 
involved in its business as a market agency selling livestock on a 
commission basis, including, among other things, (1) invoices to 
buyers which show the name of the buyer, (2) accounts of sale 
to consignors which show the name of the buyer, and (3) scale 
tickets which are signed or initiated by the weighmaster and 
show the time of balancing the scale. 


CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, 
respondent has wilfully violated Section 307, and 312(a) of the 
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Act (7 U.S.C. 208 and 218(a)) and Section 201.42 of the regu- 
lations (9 CFR 201.42(a)). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated Sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and Section 201.57(a) of the 
regulations (9 CFR 201.57 (a)). 


By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated Sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 218(a) and Section 201.57(a) of the regu- 
lations (9 CFR 201.57 (a) ). 


By reason of the facts contained in finding of fact 5 herein, 
respondent has wilfully violated Sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221) and Sections 201.48 and 
201.47 of the regulations (9 CFR 201.48 and 201.47). 


By reason of the facts contained in finding of fact 6 herein, 
respondent has wilfully violated Section 401 of the Act (7 U.S.C. 
221) and Sections 201.49 and 201.73 of the regulations (9 CFR 
201.49 and 201.78). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such or- 
der be issued, the order will be issued. 


ORDER 


Respondent, its officers, director, agents, employees, successors, 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency, shall 
cease and desist from (1) (a) failing to deposit in its Custodial 
Account for Shippers’ Proceeds within the time prescribed by 
Section 201.42(c) of the regulations (9 CFR 201.42(c)) an 
amount equal to the proceeds receivable from the sale of con- 
signed livestock; and (b) failing to maintain its Custodial Ac- 
count for Shippers’ Proceeds in conformity with the provisions 
of Section 201.42 of the regulations (9 CFR 201.42); (2) per- 
mitting its owners or officers to purchase livestock from consign- 
ments for resale for their own speculative accounts; and (3) is- 
suing accounts of sale which fail to show the true and correct 
name of the purchaser of consigned livestock. 


Respondent shall make and keep accounts, records and mem- 
oranda which fully and correctly disclose all transactions involved 
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in its business as a market agency subject to the Act including 
invoices which show the correct name of the buyer, accounts of 
sale which show the correct name of the buyer and scale tickets 
which are initialed or signed by the weighmaster and which show 
the time of balancing the scale. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 15,030) 


In re ELBERT MANIS. P&S Docket No. 4732. Decided February 
22, 1978. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein for violations of 
the Act and regulations with respect to the financial requirements thereof, 
failing to pay when due, and incorrect and incomplete accounts and 
records, and respondent is suspended as a registrant under the Act for 
15 days. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on January 9, 1973 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On January 29, 1973, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
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ant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 


1. (a) Elbert Manis, hereinafter referred to as the respondent, 
is an individual with his principal place of business located at 
Middletown, Indiana. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Middletown Sale Barn, posted under and subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. (a) Respondent’s current liabilities presently exceed his 
current assets. 


(b) As of October 19, 1972, respondent’s current liabilities 
exceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $15,627.48 and current assets totaling 
$515.02, resulting in an excess of current liabilities over current 
assets of $15,112.41. 


8. Respondent, in connection with his operations as a market 
agency, failed to maintain and use properly his custodial account 
for shippers’ proceeds thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


As of October 18, 1972, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $3,915.10 and had to offset said checks, cash in said 
bank account in the amount of $182.00, resulting in a deficiency 
of $3,733.10 in funds available to pay shippers’ proceeds. 


Such deficiency was due to respondent’s failure to deposit in 
his custodial account for shippers’ proceeds, within the time pre- 
scribed by the regulations, an amount equal to the proceeds re- 
ceivable from sales of consigned livestock. 
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4. Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transac- 
tions set forth in paragraph IV of the complaint, issued checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in pur- 
ported payment of the net proceeds resulting from the sale of 
livestock consigned on a commission basis, which checks were re- 
turned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks were drawn. 


5. (a) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions set forth in 
paragraph V(a) of the complaint, purchased livestock, in com- 
merce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


(b) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions specified in 
paragraph V(a) of the complaint, purchased livestock, in com- 
merce, and failed to pay, when due, the full amount of the pur- 
chase price for such livestock. 


6. Respondent, in connection with his business as a dealer and 
market agency subject to the Act, failed to keep accounts, rec- 
ords, and memoranda which fully and correctly disclosed all 
transactions involved in his business in that respondent failed 
to keep and maintain (1) a general ledger of accounts showing 
assets, liabilities, and net worth; (2) cash receipts and disburse- 
ments journals; (3) a purchase and sales journal; and (4) a 
livestock inventory. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has wilfully violated section 307 and 312(a) of the Act (7 
U.S.C. 208 and 213(a)), and section 201.42 of the regulations (9 
CFR 201.42). 


By reason of the facts set forth in Finding of Fact 4, respond- 
ent has wilfully violated section 307 and 312(a) of the Act, (7 
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U.S.C. 208, 213(a)) and section 201.48(a) of the regulations (9 
CFR 201.43(a)). 


By reason of the facts set forth in Findings of Fact 5, respond- 
ent wilfully violated section 312(a) of the Act (7 U.S.C. 213(a) ) 
and section 201.48(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts set forth in Findings of Fact 6, respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock operations sub- 
ject to the Act, shall cease and desist from: 


1. operating as a market agency or dealer while his current 
liabilities exceed his current assets; 


2. using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for purposes 
of his own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers; 


3. making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


4. failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


5. issuing checks in purported payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks; 


6. issuing checks in purported payment of the net proceeds re- 
sulting from the sale of consigned livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and 


7. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 
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Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer and market agency subject to the Act including 
a general ledger of accounts; a daily record of livestock pur- 
chases and sales; cash receipts and disbursements journals; and 
a livestock inventory. 


Respondent is suspended as a registrant under the Act for a 
period of 15 days and thereafter until he demonstrates that he 
is no longer insolvent and that the deficit in his custodial account 
for shippers’ proceeds has been eliminated. When respondent 
demonstrates that he is no longer insolvent and that the deficit 
in his custodial account for shippers’ proceeds has been elimi- 
nated, a supplemental order will be issued in this proceeding 
terminating this suspension, after the expiration of the 15 day 
period. 


The order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,031) 


In re ALVIN BRAUN, d/b/a GEORGETOWN COMMISSION COMPANY. 
P&S Docket No. 4676. Decided February 23, 1973. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and regulations with respect to the financial 
requirements thereof, and failing to maintain his custodial account tor 
shippers’ proceeds in conformity with the provisions of the regulations. 


Hugh A. Stowe, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, Missouri, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on August 28, 1972 by the Ad- 
ministrator, Packers and Stockyards Administration, United 
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States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On February 7, 1973, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations and consents 
to the issuance of a specified order containing findings of fact 
and conclusions based upon the allegations of the complaint and 
amended answer. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Alvin Braun, d/b/a Georgetown Commission Company, 
hereinafter referred to as the respondent, in an individual with 
his principal place of business located at Georgetown, Texas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Georgetown Commission Company, posted under and 


subject to the provisions of the Act, hereinafter referred to as 
the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock and as a dealer to buy and sell 
livestock in commerce. 


2. Respondent, during the period from February 29, 1972 
through April 29, 1972, failed to maintain and use properly his 
custodial account for shippers’ proceeds, hereinafter referred to 
as his custodial account, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


(a) (1) As of February 29, 1972, respondent had out- 
standing checks drawn on his custodial account in the amount of 
$348,951.38 and had to offset such checks, cash in said account 
in the amount of $163,282.68, resulting in a deficiency of 
$185,668.70 in funds available to pay shippers’ proceeds. 
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(2) As of April 4, 1972, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$148,481.19 and had to offset such checks, cash in said account in 
the amount of $33,819.47 and deposits in transit in the amount 
of $98,543.78, resulting in a deficiency of $16,117.94 in funds 
available to pay shippers’ proceeds. 


(3) As of April 29, 1972, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$118,656.52 and had to offset such checks, cash in said bank ac- 
count in the amount of $16,560.73 and current proceeds receiv- 
able in the amount of $32,984.06, resulting in a deficiency of 
$69,111.73 in funds available to pay shippers’ proceeds. 


(b) Such deficiencies were due to respondent’s failure to 
deposit in his custodial account, within the time prescribed by 
the regulations, an amount equal! to the proceeds receivable from 
sales of consigned livestock at the stockyard and the total of his 
market support purchases. 


(c) Subsequent to the filing of the complaint, action was 
taken by respondent to place his custodial account in proper bal- 


ance in accordance with the applicable regulations in effect under 
the provisions of the Packers and Stockyards Act which balance 
was confirmed by officials of the Packers and Stockyards Admin- 
istration. 


3. Respondent, during the period from on or about February 
29, 1972 through April 29, 1972, in connection with his market 
agency operations subject to the Act, failed to keep accounts, 
records and memoranda which fully and correctly disclosed all 
transactions involved in his business. Respondent during such 
period failed to keep (1) currently posted, a general ledger of 
accounts showing assets; liabilities, income, expenses and net 
worth or capital; (2) a complete record of accounts receivable; 
and (3) monthly reconciliations of his bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 
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Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Failing to deposit in his custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from sales of consigned livestock; and 


2. Failing to otherwise maintain his custodial account for 
shippers’ proceeds in conformity with the provisions of section 
201.42 of the regulations (9 CFR 201.42) and other applicable 
regulations. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act including a general 
ledger; a properly maintained accounts receivable journal; and 
monthly reconciliations of his custodial and general bank ac- 
counts. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,032) 


In re CORVALLIS LIVESTOCK MARKET, INC. P&S Docket No. 4704. 
Decided February 27, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein for violations of 
the Act and regulations with respect to the financial requirements thereof, 
failure to pay when due, the bonding requirements, and failure to accept 
or make funds available to pay drafts issued in payment for livestock 
purchases, and respondent is suspended as a registrant under the Act 
until it demonstrates that it is no longer insolvent. 


Thomas E. Bundy, for complainant. 
Jack B. Lively, Springfield, Oregon, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seg.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 16, 1972, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that respondent has violated the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations. 


On January 31, 1973, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the rules of prac- 
tice, and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint. Complainant has recommended that the cease and de- 
sist order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) The Corvallis Livestock Market, Inc., hereinafter re- 


ferred to as the respondent, is a corporation with its principal 
place of business located at 2415 S. 3rd. Street, Corvallis, Oregon 
97330. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of conducting and operat- 
ing the Corvallis Livestock Market, Inc., a stockyard, posted and 
subject to the provisions of the Act; 


(2) Engaged in the business of buying and selling 
livestock in commerce for its own account and buying and selling 
livestock in commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce and as a market 
agency to buy and sell livestock in commerce on a commission 
basis. 


2. (a) Respondent’s current liabilities as of May 31, 1972 and 
June 30, 1972, exceeded its current assets. As of May 31, 1972 
respondent had current liabilities totaling $46,672.36 and current 
assets totaling $20,396.27 resulting in an excess of current lia- 
bilities over current assets of $26,276.09. As of June 30, 1972, 
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respondent had current liabilities totaling $49,926.01 and current 
assets totaling $23,777.61 resulting in an excess of current lia- 
bilities over current assets of $26,148.40. 


3. Respondent, during the period May 31, 1972 through June 
80, 1972 engaged in business as a market agency and dealer in 
commerce, notwithstanding the fact that during such period re- 
spondent’s current liabilities exceeded its current assets. 


4. Respondent, in connection with its operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph IV of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


5. Respondent, in connection with its operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph V of the complaint, purchased livestock in commerce, and 
failed to accept or make funds available to pay drafts it issued 
or authorized to be issued in purported payment for livestock 
purchased in commerce. 


6. The surety bond which respondent maintained to secure 
performance of its livestock buying obligations under the Act 
was terminated on February 23, 1972. Respondent was notified 
by certified mail dated June 7, 1972, that was delivered June 8, 
1972, of such termination date and was informed that if he con- 
tinued his livestock buying operations after February 23, 1972, 
without bond coverage as required by the Act and the regulations, 
it would be necessary to take appropriate corrective action. Not- 
withstanding such notice, respondent engaged in the business of 
a dealer buying livestock in commerce for its own account, with- 
out filing and maintaining a reasonable bond or its equivalent, as 
required under the Act and the regulations. 


7. Respondent, during the year 1971, in connection with its 
business as a dealer and market agency under the Act, failed to 
keep and/or properly maintain accounts, records and memoranda 
which fully and correctly disclosed all transactions involved in 
its business, in that respondent failed to: (1) properly maintain 
its purchase and sales journal, (2) keep all purchase and sale 
invoices and scale tickets, (3) maintain a regular livestock in- 
ventory record, and (4) failed to reconcile its bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in the findings of fact herein, 
the respondent’s financial condition does not meet the require- 
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ments of the Act (7 U.S.C. 204) and the respondent has wilfully 
violated section 307, 312(a) and 401 of the Act (7 U.S.C. 208, 
213(2) and 221), and section 201.29, 201.30, and 201.43(b) of 
the regulations (9 CFR 201.29, 201.30 and 201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its successors, its officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with its operations as a dealer or market agency, shall 
cease and desist from: 


1. operating as a market agency or dealer while its current 
liabilities exceed its current assets; 


2. engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiva- 
lent, as required under the Act and the regulations; 


3. purchasing livestock in commerce and failing to pay, when 
due, the full purchase price of the livestock; and 


4. failing to accept or make funds available to pay drafts is- 
sued in payment for livestock purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency or dealer subject to the Act including: 
true and correct copies of purchase and sale invoices; correct and 
complete copies of scale tickets; an accurate livestock inventory 
record; properly maintained purchased and sales journals; and 
reconciliations of its bank accounts on a monthly basis. 


Respondent is suspended as a registrant under the Act until 
it demonstrates that it is no longer insolvent. When respondent 
demonstrates that it is no longer insolvent, a supplemental or- 
der will be issued in this proceeding terminating this suspension. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. 
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(No. 15,088) 


In re DANIEL LEE STRUNGE, d/b/a S & M LIVESTOCK SALEs. P&S 
Docket No. 4725. Decided February 28, 1973. 


Consent order—Suspension 


Respondent has consented to the issuance of the order herein for violations of 
the Act and regulations with respect to the financial requirements thereof, 
misuse of proceeds of sale, custodial account for shippers’ proceeds, 
failure to pay when due, insufficent funds checks, and permitting his 
Auctioneer to sell for his own account livestock consigned for sale on a 
commission basis, and respondent is suspended as a registrant under the 
Act for 7 days, as stated in the order. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.) instituted by complaint filed on December 15, 1972 by the 


Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging the respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On February 7, 1973, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complain- 
ant has recommended that the order consented to by the respond- 
ent be issued. 


FINDINGS OF FACT 

1. (a) Daniel Lee Strunge, d/b/a S & M Livestock Sales, here- 
inafter referred to as the respondent, is an individual with his 

principal place of business located at Mora, Minnesota. 

(b) Respondent is, and at all times material herein was: 

(1) Engaged in the business of conducting and operat- 
ing the S & M Livestock Sales, posted under and subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling live- 
stock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities presently exceed his 
current assets. 


(b) As of November 30, 1971, respondent’s current liabili- 
ties exceeded his current assets. As of said date, respondent had 
current liabilities totaling $24,408.54 and current assets totaling 
$18,506.79, resulting in an excess of current liabilities over cur- 
rent assets of $5,901.75. 


(c) As of July 31, 1972, respondent’s current liabilities ex- 
ceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $45,132.24 and current assets totaling 
$23,532.98, resulting in an excess of current liabilities over cur- 
rent assets of $21,599.26. 


3. Respondent during the period of December 1, 1971, through 
July 31, 1972, engaged in business as a market agency and dealer 


in commerce, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded his current assets. 


4. Respondent, in connection with his operations as a market 
agency during the period from November 30, 1971, through July 
31, 1972, failed to maintain and use properly his custodial account 
for shippers’ proceeds thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock in that: 


(a) As of November 30, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $2,497.08 and a bank account overdraft of 
$114.74, and had to offset said checks and bank account overdraft, 
deposits in transit of $1,508.74. There were no current proceeds 
receivable, resulting in a deficiency of $1,103.08 in funds avail- 
able to pay shippers’ proceeds; and 


(b) As of July 31, 1972, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $9,116.56 and had to offset said checks, cash in said 
bank account in the amount of $8.17 and a deposit in transit of 
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$7,557.83. There were no current proceeds receivable, resulting 
in a deficiency of $1,550.56 in funds available to pay shippers’ 
proceeds. 


5. Respondent, in connection with his operations as a market 
agency in commerce, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, issued checks drawn 
on his “Custodial Account for Shippers’ Proceeds” in purported 
payment of the net proceeds resulting from the sale of livestock 
consigned on a commission basis, which checks were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the bank ac- 
count upon which such checks were drawn. 


6. Respondent, during the period from April 24, 1972, through 
July 19, 1972, used funds received as proceeds from the sale of 
livestock consigned to him for sale on a commission basis for pur- 
poses of his own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to owners 
and consignors of livestock, and failed to maintain and use prop- 
erly his custodial account for shippers’ proceeds, thereby en- 
dangering the prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock, in 
that the custodial bank account checks listed in paragraph VI of 
the complaint did not involve the payment of the proceeds of 
livestock sold or compensation for lawful marketing services. 


7. On or about the dates set forth in paragraph VII of the 
complaint, respondent permitted his auctioneer, a separately reg- 
istered dealer, to sell, for his own account, livestock which the 
auctioneer consigned to respondent for sale on a commission 
basis. 


8. (a) Respondent, in connection with his operations as a 
dealer on or about the dates and in transactions set forth in para- 
graph VIII(a) of the complaint, purchased livestock, in com- 
merce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


(b) Respondent, in connection with his operations as a 
dealer on or about the dates and in the transactions specified in 
paragraph VIII(a) of the complaint, purchased livestock, in com- 
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merce, and failed to pay, when due, the full amount of the pur- 
chase price for such livestock. 


9. Respondent, during the period from November 30, 1971, 
through July 31, 1972, in connection with his market agency and 
dealer operations subject to the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly disclosed all trans- 
actions involved in his business. Respondent during such period 
failed to maintain a general ledger, cash receipts and cash dis- 
bursement journals, and accounts receivable journals. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)). 


By reason of the facts set forth in Findings of Fact 4 and 5, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Findings of Fact 6, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)) and sections 201.40, 201.41 and 201.42 of 
the regulations (9 CFR 201.40, 201.41, 201.42). 


By reason of the facts set forth in Findings of Fact 7, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)) and section 201.66(b) of the regulations (9 
CFR 201.66(b) ). 


By reason of the facts set forth in Findings of Fact 8, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts set forth in Findings of Fact 9, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his livestock operations subject 
to the Act, shall cease and desist from: 


1. operating as a market agency or dealer while his current 
liabilities exceed his current assets; 


2. using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers’. 


8. making such use of shippers’ proceeds in his possession or 
controll as will in any manner endanger or impair the faithful 
and prompt accounting therefor and payment of the portions 
thereof due to the person or persons entitled thereto; 


4. failing to maintain his custodial account for shippers’ pro- 
ceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


5. failing to pay, when due, the full purchase price of livestock 
purchased in commerce; 


6. issuing checks in purported payment for livestock purchased 
in-commerce or in purported payment of the net proceeds from 
the sale of consigned livestock without having and maintaining 
sufficient funds on deposit in the bank account upon which they 
are drawn to pay such checks; and 


7. permitting his auctioneer, a separately registered dealer, to 
sell, for his own account, livestock which the auctioneer consigned 
to respondent for sale on a commission basis. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency or dealer subject to the Act including a 
general ledger, cash receipts and cash disbursement journals, 
commission sales receivable journal, and an accounts receivable 
journal. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days and thereafter until he demonstrates that he is 
no longer insolvent and that the deficit in his custodial account 
for shippers’ proceeds has been eliminated. When respondent 
demonstrates that he is no longer insolvent and that the deficit 
in his custodial account for shippers’ proceeds has been elimi- 
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nated, a supplemental order will be issued in this proceeding 
terminating this suspension, after the expiration of the 7 day 
period. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


ORDERS OF DISMISSAL 
(No. 15,034) 


J. M. KETCHENS v. BENNY HApDpox and J. R. SMITH. P&S Dock- 
et No. 4352. Dismissed for failure to file opening statement, 
in order issued February 5, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,035) 


WARREN G. CHESNEY and K. L. CHESNEY v. MELVIN L. BOWMAN, 


GLEN SCOTT, and HOWARD D. PARISH. P&S Docket No. 4363. 
Dismissed for failure to establish allegations of complaint, 
in order issued February 26, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,036) 


FRANK A. SOBOTKA v. MARVIN J. GRUBAUGH, and RICHARD H. 
GRUBAUGH d/b/a NEBRASKA LIVESTOCK SALES. P&S Docket 
No. 4674. Dismissed for failure to establish sufficient basis 
for reparation award, in order issued February 26, by 
Donald A. Campbell, Judicial Officer. 
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Broker—Brokerage fees—Offset against—Other transactions— 
Liability for balance due—Reparation 


Where ccmplainant negotiated the sales of respondent as broker, complainant 
is due the brokerage on these sales, less the amount complainant admits 
it owes respondent, leaving a balance due complainant in the amount of 
$908.08 for which reparation is awarded complainant against respondent, 
plus an additional amount of $375 as fees and expenses incurred by 
complainant in connection with the hearing in this proceeding. The 
counterclaim filed by respondent is dismissed. 


Gilbert Ehrenkranz, Orange, New Jersey, for complainant. 
Respondent pro se. 
Ted E. Elders, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the amount of $908.08, alleged to be the unpaid brokerage 
due complainant in connection with transactions involving citrus 
salad and fruit salad in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer and counterclaim, 
denying that it owed any brokerage and claiming that complain- 
ant was indebted to respondent in the amount of $2,531.35 for 
citrus salad and fruit salad sold to complainant in interstate com- 
merce. Respondent requested an oral hearing. 


The oral hearing was held June 29, 1972, at Lakeland, Florida. 
Complainant was represented by counsel and two witnesses testi- 
fied on behalf of complainant. Respondent did not appear at the 
oral hearing nor was it represented by counsel. No depositions or 
evidence was offered at the hearing on behalf of respondent. 
Neither party filed a brief. Complainant filed a claim for fees 
and expenses. 


FINDINGS OF FACT 


1. Complainant, Metro Citrus Corporation, is a corporation 
whose address is 7009 73rd Place, Glendale, New York. 
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2. Respondent, Highland Food Products Corporation, is a 
corporation whose address is P. O. Box 456, Highland City, 
Florida. At the time of the transactions involved herein, respond- 
ent was not licensed under the act but was operating subject to 
license. Respondent subsequently submitted an application and 
the prescribed fees, and on April 28, 1970, license No. 701465 was 
issued to respondent. 


3. During the period June 1969 through May 1970, complain- 
ant, acting as a broker for respondent, negotiated 25 contracts 
between respondent and various purchasers for the sale of citrus 
salad and fruit salad for shipment in interstate commerce from 
Florida to New York and New Jersey. The agreed amount of 
brokerage due complainant from respondent in connection with 
these transactions totaled $4,252.28. Complainant billed respond- 
ent for these brokerage charges on various dates between Janu- 
ary 22, 1970, and May 30, 1970. 


4. As an offset against the $4,252.28 owed complainant for 
brokerage fees, respondent is entitled to credits of $3,344.20 for 
amounts due respondent from complainant in connection with 
other transactions, leaving $908.08 due and owing to complain- 
ant from respondent. 


5. An informal complaint was filed on July 21, 1971, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Although formal notice of the oral hearing setting forth the 
exact time and place of hearing was served on both parties, the 
respondent failed to appear at the hearing either in person or 
by its counsel. At the hearing testimony was given on behalf 
of the complainant by the complainant’s president, Murray Verlin 
and Irving Gladstein, who is associated with Wakefern Food 
Corporation. 


It is complainant’s contention that it, as broker for respond- 
ent, negotiated a number of sales of fresh and frozen citrus fruit 
with customers in New York and New Jersey. Complainant 
further contends that all of the sales transactions have been con- 
summated but that respondent has not paid the brokerage due 
complainant, although demand for payment has been made. Re- 
spondent, in its answer to the formal complaint denied that it 
owed any brokerage to complainant and asserted that all negotia- 
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tions for commissions were with Murray Verlin, individually. In 
addition respondent asserted a counterclaim for products sold di- 
rectly to complainant. 


In his testimony at the oral hearing, Mr. Verlin, president of 
complainant, stated that he was familiar with the allegations in 
the complaint and that they were true, that the exhibits attached 
to the complaint were true copies of the original instruments and 
that respondent owed complainant $908.08. Also Mr. Verlin testi- 
fied that complainant had a dual relationship with respondent as 
both a broker for certain retail stores and also as a purchaser 
in its own name from the respondent’s institutional representa- 
tive. In addition, at the request of counsel, Mr. Verlin named sev- 
eral of the customers he negotiated contracts with as broker for 
respondent including Wakefern Food Corporation. 


Mr. Gladstein testified that he was associated with Wakefern 
Food Corporation. He further testified that he was familiar 
with the sale of citrus products to Wakefern by respondent and 
that complainant served as broker for respondent as to these 
sales. 


It is our conclusion that the evidence establishes that com- 
plainant negotiated the sales for respondent as broker, and that 
complainant is due $4,252.28 brokerage for these sales, less 
$3,344.20 which complainant admits it owes respondent, or a 
difference of $908.08. Respondent’s failure to pay the balance 
of the brokerage charges due complainant, amounting to $908.08, 
is in violation of section 2 of the act, and reparation in this 
amount, with interest, should be awarded to complainant from 
respondent. The counterclaim should be dismissed. 


Complainant is the prevailing party in this proceeding. Com- 
plainant filed a timely claim of $875 for fees and expenses in- 
curred in connection with the oral hearing. A copy of the claim 
was served upon respondent, which filed no objection. Respond- 
ent’s claim for an attorney fee of $300 is disallowed for the rea- 
son that the claim contains no explanation of how the fee was 
computed, as required by section 47.19(d)(3) of the rules of 
practice (7 C.F.R. 47.19(d)(3)). The claim for $100 as the 
witness fee of Murray Verlin is disallowed for the same reason 
and for the additional reason that a witness fee is not allowed to 
a party in interest. The claim for $100 as the witness fee of 
Irving Gladstein is disallowed for the reason that the claim con- 
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tains no explanation of how the fee was computed. The claim 
for travel and mileage for Gilbert Ehrenkrauz, Esq., Murray Ver- 
lin and Irving Gladstein from metropolitan New York City to 
Lakeland, Florida, and return at $125 each, or a total of $375, is 
allowed. Accordingly, additional reparation of $375 should be 
awarded to complainant against respondent as reasonable fees 
and expenses incurred by connection with the hearing, pursuant 
to 7 U.S.C. 499g(a). 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $908.08, with interest 
thereon at the rate of 8 percent per annum from July 1, 1970, 
until paid. In addition, respondent shall pay complainant, as 
additional reparation, $375, with interest thereon at the rate of 
8 percent per annum from the date of this order until paid. 


Respondent’s counterclaim is hereby dismissed. 
The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 15,038) 


In re GEORGE STEINBERG & SON, INC. PACA Docket Nos. 2-1757 
and 2-2107. Decided February 1, 1973. 


Order on reconsideration 


This order is issued in accordance with the facts set forth herein. 


Dennis Becker, for complainant. 
Robert A. Katz, New York, New York, for respondent. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer. 


The proceedings involved herein are a disciplinary proceeding 
and a Notice to Show Cause (why a new license should not be 
denied to the respondent), both initiated against the same re- 
spondent under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). A Decision and Order 
was filed January 18, 1973. 
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Upon reconsideration of the Decision and Order dated January 
18, 1973, I find that all the matters set forth in respondent’s peti- 
tion were thoroughly analyzed and considered at the time of the 
issuance of such order. The order is supported by the evidence 
and by the law applicable thereto. Accordingly, respondent’s pe- 
tition is hereby dismissed without prior service upon complain- 
ant. The request for a reconsideration by Honorable Earl L. 
Butz, Secretary of Agriculture, is denied. 


The order dated January 18, 1973, is hereby reinstated effec- 
tive February 17, 19738. 


Copies hereof shall be served upon the parties. 


(No. 15,039) 


NICK DELIS COMPANY, INC. v. JOE BELSON. PACA Docket No. 
2-2837. Decided February 1, 1973. 


Order for undisputed amount 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


John R. Catlin, Los Angeles, California, for complainant. 
Lawrence W. Belson, Chicago, Illinois, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was timely filed in which complainant seeks 
reparation against respondent in the amount of $4,037.50, which 
amount is alleged to be due complainant in connection with the 
sale, in interstate commerce, to respondent of one carload of 
potatoes. 


A copy of the formal complaint was served upon respondent, 
who filed an amended answer, in which he admits an amount due 
on the carload of potatoes of $1,339.72 but denies owing com- 
plainant the remaining amount requested as reparation in the 
formal complaint. 
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It is provided, in section 7(a) of the act (7 U.S.C. 499g), in 
part as follows: 


“... If, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has 
admitted liability for a portion of the amount claimed in 
the complaint as damages, the Secretary . . . may issue 
an order directing the respondent to pay the complain- 
ant the undisputed amount on or before the date fixed 
in the order...” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay complainant, as an undisputed amount, 
$1,339.72. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from July 1, 1972, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties. 


(No. 15,040) 


FLORIDA TOMATO PACKERS, INC. v. NEW ENGLAND TOMATO COM- 
PANY, INC. and/or FRANK A. MORELLO. PACA Docket No. 
2-2309. Decided February 2, 1973. 


Broker—Authorization to purchase—Burden of proof on complainant—Failure 
to sustain—Dismissed as to respondent New England 


Where respondent Morello was not the authorized agent of respondent New 
England in making the purchases in issue herein, the complaint is dis- 
missed against respondent New England. 


Broker—Failure to perform—Misrepresentation of performance— 
Damages—Reparation against Morello 


Where respondent Morello represented himself to complainant that he had 
negotiated a valid and binding contract but had not so done, in violation 
of § 2 of the Act, resulting in damages to complainant in the amount of 
$4,087.99, reparation in that amount is awarded to complainant against 
respondent Morello. 
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Prevailing party—Fees and expenses—Recovery of— 
Reparation against complainant 


Where complainant is the losing party with respect to respondent New Eng- 
land, this respondent is entitled to recovery of fees and expenses in the 
amount cf $450.00 incurred in connection with the cral hearing herein, 
and is awarded that amount against complainant. 


Bruce S. Wiener, Los Angeles, California, for complainant. 
Charles Chorna, Beverly Hills, California, for respondent. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondents alternatively in the 
amount of $4,087.99 in connection with a transaction in inter- 
state commerce involving a shipment of one car of tomatoes. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A formal complaint was served upon 
each respondent, and each filed an answer, denying liability to 
complainant. Respondent New England Tomato Company, Inc., 
requested an oral hearing in its answer, but respondent Frank 
A. Morello did not. Both complainant and respondent Morello 
were given the opportunity to submit additional evidence under 
the shortened procedure (7 CFR 47.20) but neither did so. 


An oral hearing was held in Los Angeles, California on April 
18, 1972, at which respondent New England Tomato Company 
was represented by counsel. One witness testified on behalf of 
complainant and one witness testified on behalf of respondent 
New England Tomato Company, Inc. Complainant was not repre- 
sented at the hearing. Complainant and respondent New Eng- 
land Tomato Company, Inc. filed briefs. 


FINDINGS OF FACT 


1. Complainant, Florida Tomato Packers, Inc. (hereinafter 
“Florida Tomato”), is a corporation whose address is Post Office 
Box 601, Homestead, Florida. 
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2. Respondent New England Tomato Company, Inc. (herein- 
after “New England’) is a corporation whose address is 1000 
Lawrence Street, Los Angeles, California. At the time of the 
transaction involved herein, this respondent was licensed under 
the Act. 


8. Respondent Frank A. Morello (hereinafter “Morello’”) is an 
individual whose address is 1418 - 65th Street, Brooklyn, New 
York. At the time of the transaction involved herein, this re- 
spondent was licensed under the Act. 


4. Some time in early December, 1970, respondent Morello 
called respondent New England by telephone and talked to Victor 
R. DeFranco concerning the purchase of Florida tomatoes. Mr. 
DeFranco declined to purchase any tomatoes, but it was agreed 
that Morello could call New England later. 


5. On December 7, 1970, in the course of interstate commerce, 
complainant shipped to respondent New England at 1000 Law- 
rence Street, Terminal Market, Los Angeles, California, in car 
BRCX 5181, 1,050 cartons of tomatoes. Such car was routed to 
arrive in Los Angeles via Atcheson, Topeka and Sant Fe Railway. 


6. Respondent Morello had not negotiated a valid and binding 
contract for the sale of the tomatoes described in Finding of Fact 
No. 5 at the time of shipment or prior thereto. Nevertheless, re- 
spondent Morello issued a confirmation of purchase dated Decem- 
ber 7, 1970, showing a sale from complainant to respondent New 
England of 1,050 carton of 6x7 tomatoes 85% U.S. No. 1 con- 
tained in car BRCX 5181 at an agreed price of $4.50 per carton. 
Complainant received a copy of this confirmation of purchase, 
but respondent New England did not. 


7. On December 8, 1970, respondent Morello called respondent 
New England via telephone and informed Victor R. DeFranco 
that he had purchased for respondent New England tomatoes as 
described in his confirmation of purchase. Mr. DeFranco objected, 
stated that he had not given Mr. Morello authority to purchase 
the tomatoes for New England, and advised Morello to inform 
the seller of the foregoing and that the order should be cancelled. 


8. On December 10, 1970, complainant sent the following tele- 
gram to respondent New England: 


“PER MORELLO YOUR ORDER OUR LOT 152 OUT 
MON BRCX -5181 CONTAINING 1050-6/7-5.00 40+ 
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CTN APPLAUD TOMS MECH CAR TEMP SET 60 
DEGREES ROUTED SCL FRISCO QAP ATSF PRICE 
FOB SHIPPING POINT ANY CHANGES IN THE 
ABOVE ORDERS PLS HANDLE FROM YOUR END.” 


Respondent New England replied the same day with a telegram 
stating as follows: 


“RETEL JAMES DI MARE NO ORDER GIVEN TO 
MORELLO TO BUY TOMATOES FOR US ADVISE 
QUICK REGARDS.” 


9. On December 14 respondent New England received an in- 
voice from complainant showing a sale as set forth in Finding of 
Fact No. 5 in an air mail envelope postmarked December 13, 
1970. Mr. Victor R. DeFranco returned the invoice to complain- 
ant with a notation that no tomatoes were ordered and no con- 
tract of sale existed. On December 15 Mr. DeFranco also called 
complainant’s office and talked to Mr. George Logan on the tele- 
phone. During their telephone conversation Mr. Logan attempted 
to persuade respondent New England to handle these tomatoes at 
a discount or on consignment. All of New England’s available 
men and equipment were being used to process dates and nuts for 
the holiday season at the time, and Mr. DeFranco indicated it 
would be impossible for New England to accept tomatoes on any 
terms for that reason. 


10. Car BRCX 5181 arrived in Los Angeles via Atcheson, 
Topeka and Santa Fe on December 15, 1970, and on such date 


the railroad notified respondent New England that the car on its 
siding. 


11. On December 17, 1970, complainant sent the following tele- 
gram to respondent New England: 


“RE BRCX-5181 


AS PER PHONE CONVERSATION DIVERTING 
SAME THIS SHIPMENT ORDERED BY YOUR MR. 
MORELLO AND WE EXPECT FULL PAYMENT.” 


Respondent New England responded the same date with the 
following telegram: 


“ATTENTION GEORGE LOGAN YOUR WIRE DEC 


17 REGARDING BRCX 5181 IS IN ERROR WE DID 
NOT BUY CAR TOMATOES STOP MORELLO HAD 
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NO AUTHORITY TO ACT ON OUR BEHALF STOP 
RECOMMEND DISPOSITION OF CAR IMMEDI- 
ATELY AS PER PHONE CONVERSATION DEC 15 
ADVISE IMMEDIATELY.” 


Later the same day complainant sent a second telegram to re- 
spondent New England as follows: 


“RE YOUR WIRE SUGGEST YOU CONTACT YOUR 
BUYER MR MORELLO SINCE HE GAVE US CON- 
FIRMED ORDER FOR A MECHANICAL CAR OF 6/7 
WHICH WE SHIPPED AS ORDERED.” 


The next day on December 18, 1970 respondent New England 
sent the following telegram to complainant: 


“RETEL DENY TERM OF TELEGRAM DEC 18 OUR 
CONVERSATION DEC 15 PERTAINED TO YOU 
TRYING TO SELL YOUR CAR BRCX-5181 TO 
AMERICAN PRODUCE REGRET THIS INCIDENT.” 


12. On December 18, 1970 respondent New England sent the 


following telegram to respondent Morello: 


“REPHONE YOUR DEC 8 APPRECIATE YOUR 
CONFIRMATION THAT GEORGE LOGAN FLORIDA 
TOMATO WAS ADVISED MORNING OF DEC 18TH 
YOU HAD MADE MISTAKE IN PURCHASE OF 


BRCX 5181 THANK YOU REGARDS AWAITING 
YOUR WIRE.” 


Respondent Morello responded by the following telegram the 
same date: 


“ADVISED G LOGAN ON 12-8-70 MORNING TO 
CANCEL LOAD OF TOMATOES IT WAS A MISUN- 
DERSTANDING. HAD TIME TO DIVERT THE 
LOAD.” 


13. On January 20, 1970 respondent New England sent the fol- 
lowing telegram to respondent Morello: 


“RETEL WE ADMIT NO LIABILITY ON THE 
TRANSACTION GEORGE LOGAN TRIED TO SELL 
CAR TO US ON DEC 15 AT 3.00 BUT WE COULD 
NOT HANDLE ANY TOMATOES STOP LOGAN 
ALSO TRIED TO SELL AMERICAN PRODUCE LOS 
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ANGELES AND BRCX 5181 DIVERTED OUT ON 
DEC 17 STOP YOU ADMIT CANCELLING CAR ON 
DEC 8 AS WE GAVE NO AUTHORITY TO BUY.” 


Respondent Morello responded by sending the following tele- 
gram later in the day: 


“G LOGAN SALESMAN OF F.T.P. DID NOT AC- 
CEPT CANCELLATION ON LOAN (sic) BRCX 5181 
1050 6/7 4.50 THEREFORE YOU MUST PAY THE 
INVOICE. LOAD WAS SHIPPED ON THE 12-7-70 I 
CANCELLED ON THE 12-8-70.” 


14. On January 28, 1970 complainant sent the following tele- 
gram to respondent New England: 


“RE LOT 152 HV RETURNED ACCOUNT OF SALES 
TO MR MORELLO WHICH HE WILL SUBMIT TO 
YOU. EXPECT TO BE PAID IN FULL IMMEDI- 
ATELY. ADVISE. HAVE MADE ARRANGEMENT 


TO PROCEED WITH P.A.C.A.” 


15. The tomatoes in car BRCX 5181 were disposed of by com- 
plainant through the Nat Feinn and Son Company. After de- 
ducting the expenses of the sale complainant realized $637.01 
from such car. 


16. Respondent New England incurred an attorney fee of 
$450.00 in connection with the oral hearing. The fee was com- 
puted as nine hours at $50.00 per hour, including preparation for 
the hearing and participation therein. 


17. The formal complaint was filed on January 24, 1971, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Initially it is essential to discuss the posture of the case pro- 
cedurally. The complaint seeks recovery against respondent New 
England as the purchaser of the tomatoes in question for wrong- 
ful refusal to accept and pay for the tomatoes upon arrival; and, 
in the alternative, if it is held that respondent New England is 
not liable, against respondent Morello for failure to perform the 
duties of a broker by not negotiating a valid and binding con- 
tract. Respondent New England requested an oral hearing in its 
answer, but respondent Morello did not. Respondent Morello 
subsequently asked for an oral hearing but was advised that be- 
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cause of his failure to make a timely request for an oral hearing, 
such right had been waived and his liability would be determined 
on the basis of the shortened procedure provided in the rules of 
practice (7 CFR 47.20). The procedure for presenting additional 
evidence in written form pursuant to such procedure was ex- 
plained to both complainant and respondent Morello and each 
was allowed 20 days for submission of such evidence. No such 
additional evidence was presented. 


The evidence for consideration under the shortened procedure 
with respect to Morello’s liability is the verified complaint and 
attachments thereto, the investigation report prepared by the 
Department, and respondent Morello’s answer. 


After the enactment of Public Law 92-231 (7 U.S.C. 499g (a) ) 
providing for the recovery of fees and expenses in connection 
with oral hearings, respondent New England withdrew its re- 
quest for an oral hearing. Complainant refused to waive its 
right to such hearing, however, and the hearing was held at com- 
plainant’s request. The hearing was conducted in Los Angeles, 
Californa, respondent New England’s place of business. Com- 
plainant was not represented at the hearing. Mr. Morello ap- 
peared at the oral hearing and testified on complainant’s behalf. 
Respondent New England was represented by counsel and its 
president, Victor R. DeFranco, testified on its behalf. Respondent 
New England submitted documentary evidence which was made 
a part of the record. Without objection, the documents attached 
to the complaint were also made a part of the record. The evi- 
dence for consideration with respect to respondent New Eng- 
land’s liability includes the foregoing evidence submitted at the 
oral hearing as well as the investigation report and attachments. 


We first consider complainant’s claim against respondent New 
England. The decisive issue with respect thereto is whether re- 
spondent Morello was authorized by respondent New England to 
purchase the tomatoes in question on its behalf. Both respondent 
Morello and Victor R. DeFranco, President of respondent New 
England, testified that Morello was a buying broker. This is to 
say, at shipping point he purchased produce for buyers often 
located a long distance away. Both Morello and DeFranco agreed 
there was a telephone conversation between the two of them 
early in December wherein respondent Morello attempted to se- 
cure New England’s authorization to purchase tomatoes on New 
England’s behalf. Respondent Morello testified authority was 
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given and based thereon, on December 7, 1970, he gave the order 
to complainant to purchase the carload of tomatoes in question. 
Mr. DeFranco testified no authority was given, but that at Mr. 
Morello’s insistance he agreed that Morello could call back col- 
lect at a later date and if New England was interested in pur- 
chasing tomatoes at the time the call would be accepted; other- 
wise it would be refused. Mr. DeFranco further testified he re- 
fused to accept a collect call on December 7, but on December 8 
he received a prepaid telephone call wherein Morello informed 
him that he had purchased for New England the tomatoes in- 
volved in this litigation. Both Messrs. DeFranco and Morello 
agreed that Mr. DeFranco responded by saying in harsh terms 
that he had not authorized Morello to purchase the tomatoes and 
instructed Morello to cancel the order. 


It is the well established rule of evidence that the authority of 
an agent cannot be established solely by the declarations of the 
agent himself. Fischer Co. v. Rasner, 24 A.D. 81, G. Fava Fruit 
Co. v. Royal Farms, 19 A. D. 417, Schoenberg v. McDow and Co., 
14 A. D. 380. The existence of an agency relationship must be 
shown by the acts and conduct of the principal and not that of 
the agent. G. Fava Fruit Co. v. Royal Farms, supra. 


Here all of respondent New England’s actions and conduct in- 
dicate no authority was granted Mr. Morello. Mr. DeFranco testi- 
fied New England refused to purchase the tomatoes because all 
of its men and equipment were involved in packing dates and 
nuts for the holiday season. Morello testified Mr. DeFranco told 
him this during their conversation early in November, but that 
it was not mentioned in December. When the Department’s 
representative visited New England’s plant on December 23, 
1970, no tomatoes were observed on the premises and all of the 
production lines and storage facilities were filled with the Christ- 
mas items mentioned. Respondent New England’s first direct 
contact with complainant was complainant’s telegram dated 
December 10, 1970, advising of the sale of 1,050 cartons of to- 
matoes at $5.00, shipped by railway car set at 60° F. temperature 
and routed to arrive by Atcheson, Topeka and Santa Fe. New 
England’s immediate response was to send a telegram denying 
Morello was given authority to make this purchase. On Decem- 
ber 14 when New England received complainant’s invoice, Mr. 
DeFranco returning the invoice with the notation that no to- 
matoes were ordered and no contract existed. The next day 
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when the tomatoes arrived, Mr. DeFranco informed complainant 
by telephone that Morello had not been authorized to order the 
tomatoes, and that New England could not handle them at any 
rate because its facilities were tied up with other commodities. 
As can be seen from the findings of fact, whenever New England 
was confronted with the assertion that it had purchased the to- 
matoes, this was promptly denied on the grounds that Morello 
had not been authorized to purchase the tomatoes. 


In support of this denial, Mr. DeFranco testified New England 
never received a copy of the confirmation of purchase prepared 
by the broker Morello and that complainant’s invoice, although 
dated December 7, 1970, was not received until December 14 or 
15, and this by air mail envelope postmarked December 13. Thus, 
Mr. DeFranco testified that until the telegram from complainant 
dated December 17 was received he believed Morello had success- 
fully cancelled the order as he instructed him in their telephone 
conversation.of December 8. 


Further, New England relies upon external evidence to sup- 
port its assertion that no authorization to purchase was given 
Mr. Morello. First of all, Mr. DeFranco testified that if he had 
given Morello authorization to purchase a railroad car of to- 
matoes, he would have specifically instructed that the railway 
car should be delivered by Southern Pacific Railroad, inasmuch 
as New England’s facilities are located on land leased from the 
Southern Pacific Railroad and the lease provides that service by 
Southern Pacific must be used whenever possible. Further, Mr. 
DeFranco testified that he would have specified a temperature of 
50° rather than 60° shown on the bill of lading and other docu- 
ments prepared by complainant and Morello. Finally, the incon- 
sistencies in price for the tomatoes are noted and relied upon by 
respondent New England. Whereas the telegram from complain- 
ant dated December 10 shows the price as $5.00 per carton, 
Morello’s confirmation of purchase, complainant’s invoice, and 
later telegrams show the price as $4.50. 


The burden is upon complainant to prove that Morello was 
New England’s authorized agent in making the purchase in ques- 
tion. Woodrow Johns Co. v. Sikeston Fruit and Produce, 19 A. D. 
547. Bearing the foregoing in mind, we conclude that complain- 
ant has not satisfied such burden of proof and conclude that New 
England did not authorize Morello to purchase the tomatoes al- 
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leged in the complaint. The complaint against respondent New 
England should be dismissed. 


This lead us to a consideration of complainant’s claim against 
respondent Morello. It is clear that respondent Morello repre- 
sented to complainant that he had negotiated a valid and binding 
contract. Attached to the investigation report is a copy of a 
letter from Victor DeFranco to the Department containing all of 
the essentials of his testimony at the oral hearing. Also attached 
is a copy of the Report of Personal Investigation by the Depart- 
ment’s local representative who visited New England’s facilities 
on December 23, 1970. Copies of the essential telegrams dis- 
cussed above are part of the investigation report and exhibits 
to the complaint which were made part of the record. Without 
repeating our previous discussion with respect to respondent 
New England’s liability to complainant, it is sufficient to say that 
the record of the shortened procedure contains ample evidence to 
support the conclusion that Morello did not have authority to pur- 
chase the tomatoes in question for New England. On that basis 
we conclude that respondent Morello failed to negotiate a valid 
and binding contract, and his representations to complainant to 
the contrary constitute a violation of section 2 of the act. We 
further conclude that damages in the amount of $4,087.99 re- 
sulted to complainant from that violation and that respondent 
Morello should be ordered to pay complainant reparation in the 
amount of $4,087.99, with interest. 


Both complainant and respondent New England filed claims 
for fees and expenses incurred in connection with the oral hear- 
ing, pursuant to Public Law 92-231, approved February 15, 1972, 
and the implementing rules of practice (7 CFR 47.19(d); 37 
F.R. 9201). Public Law 92-231 provides that the “Secretary 
shall order any commission merchant, dealer, or broker who is the 
losing party to pay the prevailing party, as reparation or addi- 
tional reparation, reasonable fees and expenses incurred in con- 
nection with any such hearing.” 7 U.S.C. 499g(a)). Subsequently, 
complainant withdrew its claim for the award of fees and ex- 
penses. We have previously determined that complainant is not 
entitled to reparation against respondent New England on ac- 
count of the transaction alleged in the complaint. Thus, with re- 
spect to this issue, respondent New England is the prevailing 
party, and complainant is the losing party. Accordingly, respond- 
ent New England is entitled to recover from complainant its rea- 
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sonable fees and expenses incurred in connection with the oral 
hearing. The total amount of such fee is $450.00, as shown in 
Finding of Fact No. 16. The attorney’s fee is for a minimum 
time and the rate is not unreasonable. Accordingly, we conclude 
that such fee is reasonable within the meaning of the act, and 
therefore respondent New England is entitled to recover repara- 
tion against complainant in the amount of $450.00. 


ORDER 


Within 30 days from the date of this order, respondent Morello 
shall pay to complainant, as reparation, $4,087.99, with interest 
thereon at the rate of 8% per annum from January 1, 1971, until 
paid. Within 30 days from the date of this order, complainant 
shall pay to respondent New England, as reparation, $450.00, 
with interest thereon at the rate of 8% per annum from the date 
of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,041) 


GREEN VALLEY PRODUCE Co-Op. v. H. R. BUSHMAN & SON, INC. 
PACA Docket No. 2-2452. Decided February 2, 1973. 


Broker—Duties of—Negligence in—Inaccurate sales memoranda—Damages 
undeterminable—Invoice price not representative of true value—Dismissal 


Where the determination of damages is a separate process from the determi- 
nation of the violation of § 2 of the Act, and where the invoice price 
claimed by complainant does not represent the true value of the lettuce 
involved and cannot be accepted as the measure of damages, the complaint 
is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $3,691.00 in connection 
with a shipment of lettuce in interstate commerce. A copy of the 
Department’s report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon 
respondent and respondent filed an answer denying liability. 


Although the amount involved exceeds $1,500, neither party 
requested an oral hearing and therefore the shortened procedure 
provided in the rules of practice is applicable (7 C.F.R. 
47.15(b)). Pursuant to such procedure (7 C.F.R. 47.20), the 
verified complaint and answer and the Department’s report of 
investigation are considered as evidence. Complainant did not 
file an opening statement. Respondent did not file an answering 
statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Green Valley Produce Co-op., is a corporation 
whose address is P. O. Box 2123, Salinas, California. 


2. Respondent, H. R. Bushman & Son, Inc., is a corporation 
whose address is 54 Produce Row, St. Louis, Missouri. At the 


time of the transaction involved herein, respondent was licensed 
under the act. 


3. On June 6, 1971, in the course of interstate commerce, re- 
spondent acted as a broker in a transaction involving two piggy- 
back vans of lettuce. Complainant was the seller. The potential 
buyers were two St. Louis, Missouri, dealers. Respondent pre- 
pared two memoranda of sale after oral negotiations. Respond- 
ent delivered copies to the buyers and mailed copies to the com- 
plainant. Each memorandum provided, in part: 


“Quantity: 800 


“Commodity and Specifications: 2’s US #1 50-554 Calif. 
Lettuce PAR X Brand. 


4. On July 7, 1971, complainant shipped the lettuce in two vans 
consigned to respondent in St. Louis. There were 800 cartons 
in PFT 110350 and 740 cartons in PFT 145166. 


5. On July 12, 1971, complainant invoiced respondent for 1,500 
cartons of lettuce at $2.15 per carton or $3,225.00, plus 30¢ per 
carton cooling or $450.00, plus $16.00 for gates for a total f.o.b. 
price of $3,691.00. 
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6. On July 14, 1971, complainant received his copies of the 
memoranda of sale. On July 15, 1971, complainant wrote re- 
spondent rejecting the memoranda of sale and asking for cor- 
rected confirmations showing that the lettuce was not sold on 
the basis of grade. 


7. On July 14, 1971, the vans arrived in St. Louis and were 
Federally inspected. The lettuce in PFT 110350 averaged 35% 
damage by grade defects. The lettuce in PFT 145166 averaged 
25% damage by grade defects. An appeal inspection on PFT 
110350 made on July 15, 1971, showed average grade defects of 
86%. Both buyers rejected the lettuce for failure to grade U. S. 
No. 1. 


8. Respondent did not issue new memoranda of sale and has 
not paid any part of the invoice price. 


9. A formal complaint was filed on November 11, 1971, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The complaint in this case is that respondent failed to perform 
his duties as a broker. Complainant contends that the lettuce 
involved in the instant transaction was sold without reference 
to grade and that the broker violated section 2 of the act by is- 
suing memoranda of sale containing the term “U. S. No. 1’. Sec- 
tion 46.28(a) of the regulations (7 C.F.R. 46.28(a)) provides, 
in part: 


“The function of a broker is to negotiate, for or on be- 
half of others, valid and binding contracts ... A broker 
who issues a confirmation or memorandum of sale con- 
taining false or misleading statements shall be deemed 
to have committed a violation of section 2 of the act.” 


A broker may be held liable for loss or damage resulting from 
his negligence. 


There is no dispute about the fact that the two St. Louis dealers 
ordered U. S. No. 1 lettuce. The respondent’s position is that 
the memoranda of sale evidence the true contract made with 
complainant. Furthermore, respondent argues that the fact that 
complainant did not object to the terms in the memoranda until 
the day the lettuce was rejected indicates that the terms in the 
memoranda were correct. 
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Complainant maintains that the memoranda were received in 
the mail on July 14, 1972, and that a prompt objection was made 
to the error. Letters written by respondent’s employees to the 
Department, and included in the official report of investigation 
support complainant’s position that the specification of U. S. 
No. 1 was an error. 


On August 6, 1971, Mr. Robert S. Heimann wrote to the De- 
partment. He said, in part, “When lettuce was confirmed, Mr. 
Charles Marshall of Green Valley Produce Co-op. said there was 
an occasional cracked rib, but would probably make U. S. No. 1, 
but would sell based on good delivery standards, St. Louis” (Em- 
phasis added). This account of the conversation indicates that 
the use of the term U. S. No. 1 was a part of the bargaining. 
But saying that the lettuce would probably make U. S. No. 1 and 
saying that the lettuce was U. S. No. 1 are two different things. 


Respondent’s Richard L. Bushman admits that respondent 
made an error in the confirmation. On September 22, 1971, he 
wrote: “There is no question that we inadvertely (sic) made in- 
correct confirmations .. .” And in the same letter he refers to 
“|. . our confirmation, which was surely in error .. .” We hold 
that the respondent violated its duties as a broker by failing to 
negotiate a valid and binding contract and by issuing these in- 
correct memoranda. 


Respondent’s next contention is that the complainant should 
have objected promptly to the terms if the memoranda were in- 
correct. Complainant’s sworn statement is that the memoranda 
were not received until July 14, 1971, and that an objection was 
made the following day. There is no evidence to contradict this. 
We hold that complainant made as prompt an objection as was 
possible. 


The lettuce involved herein was consigned to respondent. Re- 
spondent was to invoice the buyers for complainant’s account. 
Because the contract was erroneously confirmed by the buyers as 
U. S. No. 1 by the respondent, the buyers refused to accept the 
lettuce when it did not grade U. S. No. 1. The evidence indi- 
cates that after rejection by the buyers the lettuce was abandoned 
to the carrier. There is no evidence as to any price received for 
the lettuce in a subsequent sale. 


Although we conclude that respondent has violated section 2 
of the act, we unable to determine damages in this proceeding. 
Section 7(a) of the act (7 U.S.C. 499g) provides, in part: 
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“If ... the Secretary determines that the commission 
merchant, dealer, or broker has violated any provision 
of section 2, he shall, unless the offender has already 
made reparation to the person complaining, determine 
the amount of damage, if any, to which such person, 
is entitled as a result of such violation and shall make 
an order directing the offender to pay to such person 
complaining such amount on or before the date fixed in 
the order... .” 


This language makes it clear that the determination of damages 
is a process separate from the determination that respondent has 
violated section 2. Complainant seeks the full amount for which 
he invoiced respondent, $3,691.00. The price of the lettuce was 
given as $2.15 per carton. The difficulty with accepting this 
price as the measure of damages is that it does not represent 
the true value of the lettuce. 

In the letter to respondent whereby complainant rejected the 
inaccurate memoranda of sale, complainant’s Charles A. Marshall 
said, in part: 


“These (memoranda) show U. S. #1 and per our tele- 


phone conversation when purchased and again today we 
both agreed that this lettuce was not sold and (sic) the 
basis of a grade and that this lettuce would show some 
broken ribs but the condition was good” (Emphasis 


added). 


As quoted earlier in this opinion, respondent’s Robert S. Heimann 
states that the lettuce was represented as having “an occasional 
cracked rib’. The two loads of lettuce which averaged 35% and 
25% grade defects due to broken midribs and poor trimming can- 
not be accurately described as having “some broken ribs” or 
“an occasional cracked rib”. Therefore, it appears to us that the 
complainant misrepresented the quality of the lettuce to respond- 
ent, which is a violation of section 2 of the act. The price agreed 
upon between complainant and respondent was based on this 
lettuce being of considerably better quality then it actually was. 
Therefore, that price cannot be accepted as the measure of dam- 


ages. The complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 15,042) 


BROWN & HILL TOMATO SHIPPERS, INC. v. SUPERIOR SHIPPERS 
Assoc., INC. and/or JAKE MoESH. PACA Docket No. 2-2287. 
Decided February 9, 1973. 


Purchaser—Actual—Improper party respondent—Billings to—Dismissed as to 
respondent Superior—Reparation against respondent Jake Moesh 


Where the actual purchaser of the produce involved was respondent Jake 
Moesh, this respondent is liable to complainant for the full purchase price 
thereof. The complaint as to respondent Superior Shippers Assoc., Inc., 
is dismissed. 


Complainant pro se. 
Raymond A. Nesbett, Anchorage, Alaska, for respondent Superior Ship- 
pers Assoc., Inc. 
Respondent Jake Moesh pro se. 
Paul A. Kern, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 12, 1971, and the 
formal complaint was filed on July 12, 1971. Complainant seeks 
an award of reparation against respondent, Superior Shippers 
Assoc., Inc., or, in the alternative, against respondent Jake 
Moesh, in the sum of $13,087.25 in connection with transactions 
involving tomatoes in interstate commerce between August 21 


and October 19, 1970. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. Copies of the formal com- 
plaint and the report of investigation were served upon respond- 
ents. Respondent Superior Shippers Assoc., Inc., filed an answer 
to the complaint, denying any liability in connection with the 
transactions and requesting an oral hearing. Respondent Jake 
Moesh did not file an answer. 


An oral hearing was held at Seattle, Washington, on July 11, 
1972. Complainant was represented at the hearing and one wit- 
ness testified in its behalf. Respondent Superior Shippers Assoc., 
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Inc., was represented by counsel and one witness testified in its 
behalf. Respondent Jake Moesh was not present or represented 
at the hearing. Respondent Superior Shippers Assoc., Inc., filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Brown & Hill Tomato Shippers, Inc., is a cor- 
poration whose address is P.O. Box 12, King City, California. 


2. The first respondent is a corporation, Superior Shippers 
Assoc., Inc., whose address is 801 South Holgate Street, Seattle, 
Washington. At the time of the transactions involved herein, this 
respondent was not licensed under the act. 


8. The second respondent is an individual, Jake Moesh, doing 
business in his own name, whose address is 505 Ocean Dock Road, 
Anchorage, Alaska. At the time of the transactions involved 
herein, this respondent was not licensed but was subject to license 
under the act. 


4. In the summer of 1970, contemplating shipment in inter- 
state commerce, complainant through its broker sold several car- 


loads of tomatoes to respondent Jake Moesh in Alaska. Payment 
was to be made upon shipment of each carload. Respondent Jake 
Moesh paid promptly for the first carload. 


5. Between August 21, 1970, and October 19, 1970, seven ad- 
ditional carloads of tomatoes described below were shipped to 
respondent Jake Moesh for a total consideration of $13,087.25, 
none of which has been paid: 


Date Shipped Number of Cartons Amount of Invoice 
August 21 1020 $2,742.50 
September 8 900 1,800.00 
September 21 500 1,700.00 
September 29 500 1,700.00 
October 5 500 1,750.00 
October 12 400 1,400.00 
October 19 500 1,994.75 


$13,087.25 


6. The seven unpaid carloads were shipped to respondent Jake 
Moesh through respondent Superior Shippers Assoc., Inc., and de- 
livered to respondent Jake Moesh in Alaska. Complainant in- 
voiced respondent Superior Shippers Assoc., Inc., for all seven 
carloads. 
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7. On or about September 3, 1970, respondent Jake Moesh 
wrote a check payable to the order of complainant in the amount 
of $2,742.50, which check was to have been payment for the car- 
load of tomatoes shipped August 21, 1970. This check when re- 
ceived was negotiated by complainant; later it was returned to 
complainant because of insufficient funds. No further formalities 
of payment were received. 


8. An informal complaint was filed January 12, 1971, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


The primary issue presented for our consideration concerns the 
liability of respondent Superior Shippers Assoc., Inc. Testifying 
at the hearing was complainant’s salesman, Thomas C. Wicker, 
who negotiated the sales. Ernie Standley of Bruin Produce Dis- 
tributors acted as broker in the transactions. When asked on 
direct examination if the broker had told him who purchased the 
tomatoes Mr. Wicker replied that he had been told “they were 
going to go to Jake Moesh, who was the buyer buying these 
tomatoes”. When asked why complainant had invoiced all the 
carloads to respondent Superior Shippers Assoc., Inc., Mr. Wicker 
testified that Mr. Standley had instructed him to ship the to- 
matoes ‘“‘to Superior Shippers in Seattle, Washington”. Upon 
receiving this instruction, Mr. Wicker further testified, he had 
asked the broker more about “Superior Shippers” and was told 
that they were “owned by Jake Moesh”’. 


The general manager for respondent Superior Shippers Assoc., 
Inc., John E. Plattner, testified at the hearing to the effect that 
respondent Superior Shippers Assoc., Inc., is a nonprofit cor- 
poration engaged in the business of transporting merchandise of 
its members from Seattle to Alaska, that respondent Superior 
Shippers Assoc., Inc., is not in the business of purchasing com- 
modities from anyone, and that respondent Superior Shippers 
Assoc., Inc., was unaware of receiving any communications from 
complainant until receipt of the formal reparation complaint. 
Mr. Plattner further testified that respondent Jake Moesh was a 
member of the nonprofit corporation at the time of the transac- 
tions involved herein but that subsequently his membership was 
terminated because of non-payment of freight charges. 
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It is our opinion that respondent Superior Shippers Assoc., 
Inc., was improperly joined as a party respondent. Complainant 
seems to have carelessly confused its shipping instructions with 
its billing instructions. Complainant’s salesman, Mr. Wicker, 
was certainly aware that the purchaser of the tomatoes was re- 
spondent Jake Moesh. He so testified. The four exhibits of re- 
spondent Superior Shippers Assoc., Inc., received in evidence at 
the hearing were copies of the brokerage invoices to complainant 
for the carloads shipped on September 29, October 5, 12 and 19. 
On all four invoices it clearly appeared that the sales were made 
to “Jake Moesh”. The brokerage invoices for the first three 
shipments were not introduced in evidence at the hearing but it 
is reasonable to assume they were similar. Complainant stresses 
the fact that its invoices to respondent Superior Shippers Assoc., 
Inc., were never returned. It is true that in Sol Salins v. Kelsoe, 
80 A.D. 1514, it was held that where respondent did not give 
notice to complainant that complainant was billing the incorrect 
party, respondent having accepted the produce, was liable to 
complainant for the purchase price. The distinction in this case 
is that respondent Superior Shippers Assoc., Inc., did not accept 
the carloads for itself but for shipment to respondent Jake Moesh 
in Alaska, to whom they were delivered. In like manner the 
invoices to respondent Superior Shippers Assoc., Inc., were for- 
warded on to respondent Jake Moesh. It follows that the com- 
plaint as to respondent Superior Shippers Assoc., Inc., should 
be dismissed. 


Respondent Jake Moesh failed to file an answer to the formal 
complaint and by such failure this respondent is deemed to have 
admitted the allegations of the complaint, including the purchase 
of the seven carloads in question, the acceptance thereof, and 
liability to complainant for the total purchase price. His failure 
to pay complainant said price is in violation of section 2 of the 
act. Complainant should be awarded reparation against respond- 
ent Jake Moesh in the amount of $13,087.25, with interest. 


Section 47.19(d) (1) of the regulations, (7 CFR 47.19(d) (1)), 
provides that prior “to the close of the hearing, or within 20 
days thereafter, each party may file with the examiner a claim 
for the award of the fees and expenses which he incurred in con- 
nection with the oral hearing. No award of fees and expenses 
to the prevailing party and against the losing party shall be 
made unless a claim therefor has been filed, and failure to file a 





WILLIAM DECKER v. WORLD WIDE 
Cite as 32 A.D. 507 


claim within the time allowed shall constitute a waiver thereof.” 
Complainant timely filed a claim for an award of fees and ex- 
penses in the amount of $741.42. Respondent Superior Shippers 
Assoc., Inc., filed a similar claim in the amount of $713.02, which 
claim was not timely filed. As between complainant and respond- 
ent Superior Shippers Assoc., Inc., the latter was “the prevailing 
party.” Since the claim of Superior Shippers Assoc., Inc., was 
not timely filed, respondent Superior Shippers Assoc., Inc., is 
deemed to have waived its claim for an award of fees and ex- 
penses. While complainant is entitled to a reparation award 
against respondent Jake Moesh complainant is not “the prevail- 
ing party” against respondent Jake Moesh insofar as the oral 
hearing is concerned, because the liability of Jake Moesh is based 
on the default of this respondent and was not in issue at the oral 
hearing. Therefore no award of fees and expenses can be made 
to complainant. 


ORDER 


Within 30 days from the date of this order, respondent Jake 
Moesh shall pay to complainant, as reparation, $13,087.25, with 
interest thereon at the rate of 8 percent per annum from Novem- 
ber 1, 1970, until paid. 


The complaint as to respondent Superior Shippers Assoc., Inc., 
is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,043) 


WILLIAM DECKER v. WORLD WIDE Foops, INc. PACA Docket No. 
2-2487. Decided February 12, 1973. 


Guaranteed return—Cost of marketing—Burden of proof—Failure to sustain 
—Rate of commission for goods sold—Found to be unreasonable—Unsold 
inventory—Disallowance of charges on—Reparation for balance due 


Where an accounting of the total value of all the processed potatoes in issue, 
$37,725.80, less all allowable charges and the 3% sales expense on product 
sold, less the amount already paid to complainant by respondent leaves a 
balance due of $5,552.02, respondent is liable to complainant for said 
balance. 
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Robert J. Caw, Othello, Washington, for complainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$10,450.16 in connection with a transaction contemplating the 
shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened procedure provided in section 47.20 of the 
rules of practice (7 CFR 47.20) is applicable. Under this pro- 
cedure the pleadings of the parties, being verified, are auto- 
matically a part of the evidence in the case, as is the depart- 
ment’s report of investigation. In addition, complainant sub- 
mitted further evidence by means of an opening statement, re- 
spondent submitted an answering statement, and complainant 
submitted a statement in reply. Respondent also submitted a 
brief. 


FINDINGS OF FACT 


1. Complainant is an individual, William Decker, whose ad- 
dress is 1110 Cemetery Road, Sunnyside, Washington. 


2. Respondent is a corporation, World Wide Foods, Inc., whose 
address is P. O. Box 366, Nampa, Idaho. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


8. On or about June 1, 1970, in contemplation of movement 
in interstate commerce, complainant and respondent, with the 
latter being represented by its General Sales Manager, Harold 
Cecil, entered into a contract whereby complainant agreed to ship 
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his 1969 crop of potatoes, consisting of 446 tons, from Othello, 
Washington, to respondent at its plant at Nampa, Idaho, for 
processing into frozen french fries. It was further agreed that 
complainant would be liable for trucking charges of $12.00 per 
ton for the hauling of the potatoes from Othello to Nampa; that 
respondent would be entitled to credit for processing costs of 7¢ 
to 8-14¢ per pound; and that reasonable charges for the market- 
ing of the processed product would be allowed to respondent by 
complainant. 


4. Complainant, pursuant to the foregoing contract, began 
shipping his 1969 crop of potatoes by truck from his place of 
business near Othello, Washington, to respondent’s plant at 
Nampa, Idaho, on June 24, 1970. Shipment was concluded on 
June 27, 1970, with respondent having received 892,060 pounds 
- or slightly more than 446 tons - of potatoes from complainant. 
This quantity resulted in 364,924 pounds of the finished product, 
or a packout totaling 12,464 cases. 


5. Pursuant to the understanding between the parties, respond- 
ent sold the potatoes received from complainant. Thereafter, 
7,187.34 cases of the potatoes were sold for a total of $24,970.48, 
leaving 5,276.66 cases unsold and in inventory. 


6. In its final accounting rendered to complainant, respondent 
credited complainant with $24,970.48, representing the proceeds 
from the sale of the 7,187.34 cases of processed potatoes. In ad- 
dition, respondent in its accounting showed the value of the un- 
sold potatoes in inventory as totaling $12,755.32. The value of all 
potatoes processed, both sold and unsold, was thus shown as total- 
ing $37,725.80. From this total respondent deducted $202.98 as 
charges paid the Washington Potato Commission; storage 
charges of $2,162.46 on the potatoes sold; processing costs of 
$17,755.46; freight charges of $5,352.36; sales expenses at the 
rate of 15% on the potatoes sold, or $3,739.03; and an 18% 
charge on the unsold inventory, or $2,278.96; and $6,092.98 paid 
to complainant. 


7. An informal complaint was filed on March 5, 1971, which 
was within 9 months after the cause of action herein accrued. 
CONCLUSIONS 


The parties agree that the cost of hauling the potatoes from 
complainant’s place of business near Othello, Washington, to re- 
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spondent’s plant at Nampa, Idaho, was to be borne by complain- 
ant. The parties also agree that respondent was to be allowed 
processing costs of 7¢ to 8-14¢ per pound for potatoes actually 
processed. Complainant contends, however, that this charge was 
also to have covered the merchandising of the processed potatoes 
and that he was to have received not less than 14¢ per pound for 
the finished product, less freight and processing costs. Respond- 
ent for its part denies that there was any guaranteed return to 
complainant, and takes the position that the merchandising of the 
potatoes, as contemplated by the parties, was a separate and dis- 
tinct cost chargeable to complainant and was not included in the 
processing costs. 


Complainant, as the moving party alleging the guaranteed re- 
turn of 14¢ per pound, less processing costs and freight, from 
the potatoes involved herein, has the burden of proving such al- 
legation by a preponderance of the evidence. In reviewing the 
evidence before us, we are of the opinion that complainant has 
failed to sustain his burden in this respect, and it is so concluded. 
In addition, complainant as the moving party alleging that the 
cost of marketing the potatoes involved herein was to have been 
respondent’s responsibility, has the burden of proving this allega- 
tion. In reviewing the evidence, we are of the opinion that com- 
plainant has likewise failed to sustain his burden of proof on this 
point. . Accordingly, we conclude that it was understood between 
the parties that complainant would be liable for the costs inci- 
dental to marketing the frozen french fries. 


Complainant contends, however, that respondent’s charge of 
15% for the potatoes sold is not reasonable. He makes the same 
observation on the 18% charge made by respondent in regard to 
the unsold inventory. 


While we have concluded that complainant was to pay for 
marketing the frozen french fries, it does not appear from the 
record that any rate of compensation was agreed upon in return 
for this service. Accordingly, we conclude that a reasonable 
rate of commission was contemplated by the parties. In view of 
the fact that the usual commission on similar sales in the trade 
is 3%, we are of the opinion that respondent’s charge of 15% 
was unreasonable. We conclude, therefore, that this charge 
should be reduced to 3%, and that the accounting rendered by 
respondent should be adjusted to reflect this rate. 
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As to the 18% charge on the unsold inventory which has been 
challenged by complainant, it is to be noted that respondent has 
assigned a total value to this lot of $12,755.32. It is not clear 
what respondent has used as a basis for this valuation, but in the 
absence of evidence by complainant that the inventoried goods 
were of greater value, we will accept respondent’s figure. By 
setting this figure and rendering its final accounting, respondent 
does not contend that this was the result of a sale to a third 
party. Instead, respondent apparently assumed ownership of this 
lot of goods for itself. This being so, respondent is not entitled 
to claim the 18% charge against complainant. Fifteen percent of 
this figure represents commission on sales which were not made, 
since respondent appropriated the goods to itself. The remaining 
8% charge represents storage charges, which respondent may 
not assert as to goods of which it claims ownership. Accord- 
ingly, the 18% charge of $2,278.96 taken by respondent in its 
accounting to complainant should be disallowed. 


Further, in the matter of the accounting, it is noted that re 
spondent, apparently in error, overcharged complainant for stor- 
age on Lot No. 0403 in the amount of $141.57. This would re- 
duce respondent’s total claim for storage charges from $2,162.46, 
as shown in its final accounting, to $2,020.89. 


In summary, then, respondent’s liability to complainant may 
be set forth as follows: 


$24,970.48 — Value of processed goods 
12,755.32 — Value of unsold inventory 
$37,725.80 — Total value, all processed goods 
202.98 — Less Washington Potato Commission charge 
$37,522.82 
2,020.89 Less storage charges on product sold 
$35,501.93 
17,755.46 Less processing costs 
$17,746.47 
5,352.36 Less trucking charges 
$12,394.11 
749.11 Less 3% sales expense on product sold 
$11,645.00 
6,092.98 — Less payment to complainant 
$ 5,552.02 — Amount due complainant 


Respondent’s failure to pay complainant the amount set forth 
above, $5,552.02, is a breach of contract, in violation of section 2 
of the act, for which reparation in the sum of $5,552.02 should 
be awarded to complainant, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,552.02, with interest there- 


on at the rate of 8 percent per annum from November 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,044) 


GLEN L. EPPICH v. WORLD WIDE Foops, INc. PACA Docket No. 
2-2455. Decided February 12, 1973. 


Guaranteed return—Cost of marketing—Burden of proof—Failure to sustain 
—Rate of commission for goods sold—Found to be unreasonable—Unsold 
inventory—Disallowance of charges on—Reparation for balance due 


Where an accounting of the total value of all the processed potatoes in issue, 
$70,994.02, less all allowable charges and the 3% sales expense on product 
sold, less the amount already paid to complainant by respondent leaves 


a balance due of $10,037.68, respondent is liable to complainant for said 
balance. 


Robert J. Caw, Othello, Washington, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$24,253.53 in connection with a transaction contemplating the 
shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 





G. L. EPPICH v. WORLD WIDE 
Cite as 32 A.D. 512 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500.00, the parties waived oral hearing. Ac- 
cordingly, the shortened procedure provided in section 47.20 of 
the rules of practice (7 C.F.R. 47.20) for the submission of evi- 
dence herein is applicable. Under this procedure the pleadings of 
the parties, being verified, are automatically a part of the evi- 
dence in the case, as is the Department’s report of investigation. 
In addition, complainant submitted further evidence by means of 
an opening statement, respondent submitted an answering state- 
ment, and complainant submitted a statement in reply. Respond- 
ent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Glen L. Eppich, whose address 
is Royal Star Route, Othello, Washington. 


2. Respondent is a corporation, World Wide Foods, Inc., whose 
address is P.O. Box 366, Nampa, Idaho. At the time of the 
transaction involved herein, respondent was not licensed but was 
subject to license under the act. 


3. On or about June 1, 1970, in contemplation of movement 
in interstate commerce, complainant and respondent, with the 
latter being represented by its General Sales Manager, Harold 
Cecil, entered into a contract whereby complainant agreed to ship 
his 1969 crop of potatoes, consisting of 795 tons, from Othello, 
Washington, to respondent at its plant at Nampa, Idaho, for pro- 
cessing into frozen french fries. It was further agreed that com- 
plainant would be liable for trucking charges of $12.00 per ton 
for the hauling of the potatoes from Othello to Nampa; that re- 
spondent would be entitled to credit for processing costs of 7¢ 
to 8-14¢ per pound; and that reasonable charges for the market- 


ing of the processed product would be allowed to respondent by 
complainant. 


4, Complainant, pursuant to the foregoing contract, began 
shipping his 1969 crop of potatoes by truck from his place of 
business in Othello, Washington, to respondent’s plant at Nampa, 
Idaho, on June 7, 1970. Shipment was concluded on July 8, 1970, 
with respondent having received 1,590,060 pounds - or slightly 
more than 795 tons - of potatoes from complainant. This quantity 
resulted in 625,636 pounds of the finished product, or a packout 
totaling 22,154 cases. 
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5. Pursuant to the understanding between the parties, re- 
spondent sold the potatoes received from complainant. There- 
after 12,265.50 cases of the potatoes were sold for a total of 
$45,678.64, leaving 9,888.50 cases unsold and in inventory. 


6. In its final accounting rendered to complainant, respondent 
gave complainant credit for $45,678.64, representing the proceeds 
from the sale of the 12,265.50 cases of processed potatoes. In 
addition, respondent in its accounting showed the value of the 
unsold potatoes in inventory as totaling $25,315.38. The value 
of all potatoes processed, both sold and unsold, was thus shown as 
totaling $70,994.02. From this total respondent deducted $286.20 
as charges paid the Washington Potato Commission; storage 
charge of $3,562.53 on the potatoes sold; processing costs of 
$29,939.54; freight charges of $9,540.36; sales expenses at the 
rate of 15% on the potatoes sold, or $6,851.78; and an 18% 
charge on the unsold inventory, or $4,556.77. The balance left, 
after deducting these charges - $16,257.35 - was paid to complain- 
ant by respondent. 


7. An informal complaint was filed on December 23, 1970, 
which was within 9 months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


The parties agree that the cost of hauling the potatoes from 
complainant’s place of business at Othello, Washington, to re- 
spondent’s plant, at Nampa, Idaho, was to be borne by complain- 
ant. The parties also agree that respondent was to be allowed 
processing costs of 7¢ to 8-14¢ per pound for potatoes actually 
processed. Complainant contends, however, that this charge was 
also to have covered the merchandising of the processed potatoes 
and that he was to have received not less than 14¢ per pound for 
the finished product, less freight and processing costs. Respond- 
ent for its part denies that there was any guaranteed return to 
complainant, and takes the position that the merchandising of the 
potatoes, as contemplated by the parties, was a separate and dis- 
tinct cost chargeable to complainant and was not included in the 
processing costs. 


Complainant, as the moving party alleging the guaranteed re- 
turn of 14¢ per pound, less processing costs and freight, from 
the potatoes involved herein, has the burden of proving such 
allegation by a preponderance of the evidence. In reviewing the 
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evidence before us, we are of the opinion that complainant has 
failed to sustain his burden in this respect, and it is so concluded. 
In addition, complainant as the moving party alleging that the 
cost of marketing the potatoes involved herein was to have been 
respondent’s responsibility, has the burden of proving this al- 
legation. In reviewing the evidence, we are of the opinion that 
complainant has likewise failed to sustain his burden of proof 
on this point. Accordingly, we conclude that it was understood 
between the parties that complainant would be liable for the 
costs incidental to marketing the frozen french fries. 


Complainant contends, however, that respondent’s charge of 
15% for the potatoes sold is not reasonable. He makes the same 
observation on the 18% charge made by respondent in regard to 
the unsold inventory. 


While we have concluded that complainant was to pay for 
marketing the frozen french fries, it does not appear from the 
record that any rate of compensation was agreed upon in return 
for this service. Accordingly, we conclude that a reasonable rate 
of commission was contemplated by the parties. In view of the 
fact that the usual commission on similar sales in the trade is 


3%, we are of the opinion that respondent’s charge of 15% was 
unreasonable. We conclude, therefore, that this charge should be 
reduced to 3%, and that the accounting rendered by respondent 
should be adjusted to reflect this rate. 


As to the 18% charge on the unsold inventory which has been 
challenged by complainant, it is to be noted that respondent has 
assigned a total value to this lot of $25,315.38. It is not clear 
what respondent has used as a basis for this valuation, but in the 
absence of evidence by complainant that the inventoried goods 
were of greater value, we will accept respondent’s figure. By 
setting this figure and rendering its final accounting, respondent 
does not contend that this was the result of a sale to a third 
party. Instead, respondent apparently assumed ownership of this 
lot of goods for itself. This being so, respondent is not entitled 
to claim the 18% charge against complainant. Fifteen percent 
of this figure represents commission on sales which were not 
made, since respondent appropriated the goods to itself. The re- 
maining 3% charge represents storage charges, which respondent 
may not assert as to goods of which it claims ownership. Ac- 
cordingly, the 18% charge of $4,556.77 taken by respondent in 
its accounting to complainant should be disallowed. 
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In summary, then, respondent’s liability to complainant may 
be set forth as follows: 


$45,678.64 Value of processed goods sold 

25,315.38 Value of unsold inventory 
$70,994.02 Total value, all processed goods 

286.20 Less Washington Potato Commission charge 

$70,707.82 

3,562.53 Less storage charges on product sold 
$67,145.29 

29,939.54 Less processing costs 
$37,205.75 

9,540.36 Less trucking charges 
$27,665.39 ‘ 

1,370.36 Less 3% sales expense on products sold 
$26,295.03 

16,257.35 — Less payment to complainant 
$10,037.68 — Amount due complainant 


Respondent’s failure to pay complainant the amount set forth 
above, $10,037.68, which we find to be due and owing in connec- 
tion with these shipments of potatoes, is a breach of contract, in 
violation of section 2 of the act. Accordingly, reparation in the 
sum of $10,037.68 should be awarded to complainant against re- 
spondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,037.68, with interest there- 
on at the rate of 8 percent per annum from November 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,045) 


COLEN C. PETERSEN v. WORLD WIDE Foops, INc. PACA Docket 
No. 2-2456. Decided February 12, 1973. 


Guaranteed return—Cost of marketing—Burden of proof—Failure to sustain 
—Rate of commission for goods sold—Found to be unreasonable—Unsold 
inentory—Disallowance of charges on—Reparation for balance due 
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Where an accounting of the total value of all the processed potatoes in issue, 
$163,690.31, less all allowable charges and the 3% sales expense on prod- 
uct. sold, less the amount already paid to complainant by respondent 
leaves a balance due of $21,101.81, respondent is liable to complainant 
for said balance. 


Robert J. Caw, Othello, Washington, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation against respondent in the amount of 
$46,201.66 in connection with a transaction contemplating the 
shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, in substance denying liability to complainant. 


Although the amount claimed as damages in the formal com- 
plaint exceeds $1,500, the parties waived oral hearing. Accord- 
ingly, the shortened procedure provided in section 47.20 of the 
rules of practice (7 C.F.R. 47.20) is applicable. Under this pro- 
cedure the pleadings of the parties, being verified, are automati- 
cally a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, complainant submitted 
further evidence by means of an opening statement, respondent 
submitted an answering statement, and complainant submitted a 
statement in reply. Respondent also submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Colen C. Petersen, whose ad- 
dress is Star Route, Connell, Washington. 


2. Respondent is a corporation, World Wide Foods, Inc., 
whose address is P. O. Box 366, Nampa, Idaho. At the time of 
the transaction involved herein, respondent was not licensed but 
was subject to license under the act. 
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8. On or about June 11, 1970, in contemplation of movement 
in interstate commerce, complainant and respondent, with the 
latter being represented by its General Sales Manager, Harold 
Cecil, entered into a contract whereby complainant agreed to 
ship his 1969 crop of potatoes, consisting of 1,907.95 tons, from 
Connell, Washington, to respondent at its plant at Nampa, Idaho, 
for processing into frozen french fries. It was further agreed 
that complainant would be liable for trucking charges of $12.00 
per ton for hauling of the potatoes from Connell to Nampa; that 
respondent would be entitled to credit for processing costs of 7¢ 
to 8-14¢ per pound; and that reasonable charges for the market- 
ing of the processed product would be allowed to respondent by 
complainant. 


4. Complainant, pursuant to the foregoing contract, began 
shipping his 1969 crop of potatoes by truck from his place of 
business near Connell, Washington, to respondent’s plant at 
Nampa, Idaho, on June 15, 1970. Shipment was concluded on 
July 5, 1970, with respondent having received 3,185.950 pounds - 
or slightly more than 1,907.95 tons - of potatoes from complain- 
ant. This quantity resulted in 1,503.469 pounds of the finished 
product, or a packout totaling 52,209 cases. 


5. Pursuant to the understanding between the parties, respond- 
ent sold the potatoes received from complainant. Thereafter 
31,841.14 cases of the potatoes were sold for a total of 
$109,846.42, leaving 20,367.86 cases unsold and in inventory. 


6. In its final accounting rendered to complainant, respondent 
credited complainant with $109,846.42, representing the proceeds 
from the sale of the 31,841.14 cases of processed potatoes. In 
addition, respondent in its accounting showed the value of the 
unsold potatoes in inventory as totaling $53,848.89. The value of 
all potatoes processed, both sold and unsold, was thus shown as 
totaling $163,690.31. From this total respondent deducted $686.87 
as charges paid the Washington Potato Commission; storage 
charges of $8,582.51 on the potatoes sold; processing costs of 
$78,499.91; freight charges of $22,895.40; sales expense at the 
rate of 15% on the potatoes sold, or $16,469.48; an 18% charge 
on the unsold inventory, or $9,691.90; and $28,628.42 paid to 
complainant. 


7. An informal complaint was filed on January 14, 1971, which 
was within 9 months after the cause of action herein accrued. 
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CONCLUSIONS 


The parties agree that the cost of hauling the potatoes from 
complainant’s place of business near Connell, Washington, to 
respondent’s plant at Nampa, Idaho, was to be borne by com- 
plainant. The parties also agree that respondent was to be al- 
lowed processing costs of 7¢ to 8-14¢ per pound for potatoes 
actually processed. Complainant contends, however, that this 
charge was also to have covered the merchandising of the pro- 
cessed potatoes and that he was to have received not less than 
14¢ per pound for the finished product, less freight and process- 
ing costs. Respondent for its part denies that there was any 
guaranteed return to complainant, and takes the position that 
the merchandising of the potatoes, as contemplated by the parties, 
was a separate and distinct cost chargeable to complainant and 
was not included in the processing costs. 


Complainant, as the moving party alleging the guaranteed re- 
turn of 14¢ per pound, less processing’ costs and freight, from the 
potatoes involved herein, has the burden of proving such allega- 
tion by a preponderance of the evidence. In reviewing the evi- 
dence before us, we are of the opinion that complainant has 
failed to sustain his burden in this respect, and it is so concluded. 
In addition complainant, as the moving party alleging that the 
cost of marketing the potatoes involved herein was to have been 
respondent’s responsibility, has the burden of proving this al- 
legation. In reviewing the evidence, we are of the opinion that 
complainant has likewise failed to sustain his burden of proof on 
this point. Accordingly, we conclude that it was understood be- 
tween the parties that complainant would be liable for the costs 
incidental to marketing the frozen french fries. 


Complainant contends, however, that respondent’s charge of 
15% for the potatoes sold is not reasonable. He makes the same 
observation in regard to the 18% charge made by respondent in 
regard to the unsold inventory. 


While we have concluded that complainant was to pay for mar- 
keting the frozen french fries, it does not appear from the rec- 
ord that any rate of compensation was agreed upon in return 
for this service. Accordingly, we conclude that a reasonable rate 
of commission was contemplated by the parties. In view of the 
fact that the usual] commission on similar sales in the trade is 3%, 
we are of the opinion that respondent’s charge of 15% was un- 
reasonable. We conclude, therefore, that this charge should be 
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reduced to 3%, and that the accounting rendered by respondent 
should be adjusted to reflect this rate. 


As to the 18% charge on the unsold inventory which has been 
challenged by complainant, it is to be noted that respondent has 
assigned a total value to this lot of $58,843.89. It is not clear 
what respondent has used as a basis for this valuation, but in the 
absence of evidence by complainant that the inventoried goods 
were of greater value, we will accept respondent’s figure. In 
setting this figure and rendering its final accounting, respondent 
does not contend that this was the result of a sale to a third party. 
Instead, respondent apparently assumed ownership of this lot of 
goods for itself. This being so, respondent is not entitled to 
claim the 18% charge against complainant. Fifteen percent of 
this figure represents commissions on sales which were not made, 
since respondent appropriated the goods to itself. The remain- 
ing 3% charge represents storage charges, which respondent 
may not assert as to goods of which it claims ownership. Accord- 
ingly, the 18% charge of $9,691.90 taken by respondent in its 
accounting should be disallowed. 


In summary, then, respondent’s liability to complainant may 
be set forth as follows: 


$109,846.42 — Value of processed goods 

53,843.89 — Value of unsold inventory 
$163,690.31 — Total value, all processed goods 

686.87 — Less Washington Potato Commission charge 

$163,003.44 

8,582.51 Less storage charges on product sold 
$154,420.93 

78,499.91 Less processing costs 
$ 75,921.02 

22,895.40 Less trucking charges 
$ 53,025.62 

3,295.39 Less 8% sales expense on product sold 
$ 49,730.23 

28,628.42 — Less payment to complainant 
$ 21,101.81 — Amount due complainant 


Respondent’s failure to pay complainant the amount set forth 
above, $21,101.81, is a breach of contract, in violation of section 
2 of the act, for which reparation in the sum of $21,101.81 
should be awarded to complainant, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $21,101.81, with interest 
thereon at the rate of 8 percent per annum from October 1, 1970, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,046) 


SAMUEL S. VENER COMPANY v. AARON PRODUCE COMPANY and/or 
JEROME BROKERAGE & Dist. Co. PACA Docket No. 2-2560. 
Decided February 12, 1973. 


Contract—Grade—Breach of—Arbitrary deductions—Failure to submit 
proof of damages—Reparation against respondent Aaron— 
Dismissed as to respondent Jerome 


Where respondent Aaron accepted the tomatoes in issue, and failed to submit 
proof of damages it sustained as a result of complainant’s breach, said 
respondent is liable to complainant for the full purchase price thereof. 
The complaint against respondent Jerome Brokerage is dismissed. 


John R. Catlin, Los Angeles, California, for complainant. 
Vincent A. Cristani, Pittsburgh, Penna., for respondent Aaron Produce 
Company. 
Respondent Jerome Brokerage & Dist. Co. pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award against respondent, Aaron Produce Company, in 
the amount of $1,544 in connection with the sale of a truckload 
of tomatoes in interstate commerce. Complainant pleads, in the 
alternative, that if respondent, Aaron Produce Company, be 
found not liable in connection with this transaction that repara- 
tion be awarded against respondent, Jerome Grossman. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents, who filed 
separate answers thereto denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 C.F.R. 47.20) is applicable. 
Pursuant to this procedure, the parties were given ample oppor= 
tunity to submit additional evidence in the form of sworn state- 
ments but did not do so. Respondent, Aaron Produce Company, 
did file a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Samuel S. Vener 
Company and National Farms Company doing business as Samuel 
S. Vener Company, whose address is P.O. Box 1877, Chula Vista, 
California. 


2. Respondent, Aaron Produce Company, is a partnership com- 
posed of August J. Galluze and Paul J. Crisanti, whose address 
is 1810 Smallman Street, Pittsburgh, Pennsylvania. At the time 


of the transaction involved herein, this respondent was licensed 
under the act. 


8. Respondent, Jerome Grossman, is an individual doing busi- 
ness as Jerome Brokerage and Distributing Company, whose ad- 
dress is 707 Western Avenue, Nogales, Arizona. At the time 
of the transaction involved herein, this respondent was licensed 
under the act. 


4. On October 6, 1971, in the course of interstate commerce, 
complainant sold by oral contract a split truckload of tomatoes 
consisting of 793 flats of Deb brand tomatoes to Caruso-Ciresi, 
Inc. in Cincinnati, Ohio, and 651 flats of Deb brand tomatoes and 
100 lugs of Deb brand tomatoes to respondent, Aaron Produce 
Company. On the same date, the truckload of tomatoes was 
shipped from Chula Vista, California. On October 7, 1971, com- 
plainant was notified that respondent, Aaron Produce Company, 
with the other purchaser’s consent, would accept the entire load. 
The contract was negotiated by respondent, Jerome Grossman. 


5. On October 6, 1971, a broker’s memorandum of sale was 
issued by respondent, Jerome Grossman, setting forth the terms 
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of sale for the entire truckload to respondent, Aaron Produce 
Company, as follows: 


Date: 9/5/71 (apparent clerical error, should be 10/5/71). 
100 fit Tom’s 4x5 #1 $4.00 
351 Tom’s 4x5 #1 $4.00 
200 Tom’s 5x6 #1 $4.00 
100 Tom’s 6x6 3- $5.25 

layer 

Date: 9/6/71 (again, apparent error, should be 10/6/71). 
100 fit Tom’s 4x5 #1 $4.00 
444 Tom’s 5x5 #1 $4.00 
249 Tom’s 5x6 #1 $4.00 


All tomatoes were purchased f.o.b., Chula Vista, California. On 
October 12, 1971, after receipt of the memorandum of sale, com- 
plainant mailed a letter to respondent, Jerome Grossman, object- 
ing to the terms of sale as set forth therein, and contending that 
no grade had been called for in the contract. 


6. On October 10, 1971, the truckload of tomatoes arrived at 
destination, Pittsburgh, Pennsylvania, and were accepted by re- 
spondent, Aaron Produce Company. A Federal inspection was 
made of the tomatoes on October 11, 1971. The certificate of 


inspection stated in pertinent part: 


Size: Meets size requirements of 4x5 or 5x5 or 5x6 as 
marked. 


Quality: Clean, well-developed, generally fairly well to 
well formed and smooth. Grade defects range from 6 to 
23%, average 13%, old scars, catfaces, and misshapen. 


Condition: Approximately 40% turning pink, 35% light 
red and red. From 8 to 38%, average 23% soft. Many 
other tomatoes lack normal firmness. From 2 to 6% in 
most samples, none in some, average 3% decay, Watery 
Rot, various stages. From 4 to 22%, average 10% 
damage by numerous sunken discolored areas occurring 
over the shoulders. 


Grade: Fails to grade U. S. No. 1, account grade defects. 


There was negligence on the part of the carrier during transit 
in failing to maintain the proper temperatures. Respondent, 
Aaron Produce Company, made a settlement with Jesse Jame, 
Inc., the truck brokers, for damage to the tomatoes caused by 
excessive coldness. 
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7. On October 28, 1971, respondent, Aaron Produce Company, 
sent a check to complainant in the amount of $4,777, having de- 
ducted $1 each for 1,444 flats and 100 lugs of tomatoes, or a total 
deduction of $1,544. 


8. The formal complaint was filed on March 23, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged that on or about 
October 6, 1971, it sold to respondent, Aaron Produce Company, 
by oral contract a truckload of tomatoes at the agreed price of 
$4.00 per flat and $5.25 per lug plus Ryan Recorder, f.o.b. or for 
a total purchase price of $6,321, and that no grade was specified 
in the contract. Complainant further alleged that it tendered 
tomatoes of the size, kind, and quality called for by the contract 
and that respondent, Aaron Produce Company, accepted such but 
has since failed and refused to pay $1,544 of the total purchase 
price in breach of contract and in violation of section 2 of the act. 
In the alternative, complainant contended that if respondent, 
Aaron Produce Company, is found not liable for the damages 
suffered, then respondent, Jerome Grossman, should be held lia- 
ble to complainant for failing to perform the specifications and 
duties of a broker in negotiating a valid and binding contract. In 
support, complainant alleged that no grade was discussed between 
itself and the broker in arranging the sale of the tomatoes and 
that, in connection with the sale, complainant sent two telegrams 
to Aaron Produce Company on October 7, 1971. The first one, 
sent at 9:30 a.m., confirmed the sale of a split truckload of to- 
matoes and stated the price and date of shipment; the second 
telegram, sent at 11:00 a.m., confirmed the purchase of the entire 
truckload by Aaron Produce Company and again stated the price 
and the date of shipment. Neither telegram contained any men- 
tion of grade. Complainant finally alleged that, upon receiving 
the broker’s memorandum of sale which called for a grade of 
U. S. No. 1, it promptly objected to the broker stating that no 
grade was specified. 


In its answer, respondent, Aaron Produce Company, alleged 
that it had contracted to purchase U. S. No. 1 tomatoes as evi- 
denced by the broker’s memorandum of sale, but that complainant 
failed to deliver tomatoes of that grade. Regarding the tele- 
grams sent by complaint, it alleged in its brief that it con- 
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sidered them only as confirmation of shipping dates. And further, 
it alleged that, in negotiating the contract, it dealt solely with the 
broker, Jerome Grossman; and at no time prior to the arrival 
of the goods did it discuss the terms of sale with complainant. 
Finally, respondent, Aaron Produce Company, alleged in a letter 
to complainant, dated October 28, 1971 and attached as an exhibit 
to the Department’s report of investigation, that it was forced 
to sell the tomatoes as U. S. No. 2 grade; and, therefore, it was 
deducting $1 per flat and $1 per lug from the contract price. 


In his answer, respondent, Jerome Grossman, alleged that on 
October 6, 1971, he had ordered from complainant, on behalf of 
Caruso-Ciresi, Inc. and Aaron Produce Company, a split truck- 
load of tomatoes on an f.o.b., U. S. No. 1 basis and that subse- 
quently with the consent of the parties, the entire truckload was 
sold to Aaron Produce Company with a specification calling for 
a U. S. No. 1 grade. Respondent further alleged in a letter to 
the Department, dated December 16, 1971 and attached as an ex- 
hibit to the report of investigation, that complainant did not mail 
his objection to the memorandum of sale until October 12, 1971. 


The issue in dispute between the parties is whether the con- 
tract called for a U. S. No. 1 grade. The memorandum of sale, 
issued on October 6, 1971, called for a grade of U. S. No. 1 to- 
matoes. Complainant did object to that memorandum but this 
objection apparently came after it had learned of Aaron Produce 
Company’s objections to the shipment. Therefore, it does not 
overcome the probative force of that document, and it is con- 
cluded that the parties contracted for U. S. No. 1 tomatoes. How- 
ever, respondent, Aaron Produce Company, accepted the tomatoes 
upon tender and, therefore, became liable for the purchase price, 
less any damages resulting from a breach of contract by com- 
plainant. The burden of proving both the breach and the dam- 
ages rested upon Aaron Produce Company. The Federal inspec- 
tion of October 11, 1971, reported that the tomatoes in question 
failed to grade U. S. No. 1 on account of grade defects. This es- 
tablished a breach of warranty by the complainant, but it did not 
justify Aaron Produce Company in arbitrarily deducting $1 per 
flat and $1 per lug as damages. The measure of damages for a 
breach of warranty where goods have been accepted is the differ- 
ence at the time and place of acceptance between the value of the 
goods accepted and the value they would have had if they had 
been as warranted, unless special circumstances show proximate 
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damages of a different amount (Uniform Commercial Code sec- 
tion 2-714(2)). It is to be noted that the extent of the breach 
was the difference in quality defects averaging 13%, as did the 
shipment here, and the maximum of 10% which is permitted by 
the standards for tomatoes, U. S. No. 1 grade. Respondent Aaron 
Produce Company has not submitted proof to establish the dam- 
ages it suffered as the result of the tomatoes exceeding the maxi- 
mum tolerance for quality defects by the above-noted 3%. Having 
failed to establish such damages, it is not entitled to any deduc- 
tion from the purchase price, and its failure to pay the complain- 
ant the full purchase price was in violation of section 2 of the 
Act. Accordingly, reparation should be awarded to complainant 
in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent, Aaron 
Produce Company, shall pay to complainant, as reparation, $1,544 
with the interest at the rate of 8 percent per annum from Novem- 
ber 1, 1971, until paid. 


The complaint against Jerome Grossman is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,047) 


OVER-NITE PICKLE Co., INC. v. VALLEY AVOCADO SALES, INC. 
PACA Docket No. 2-2788. Decided February 13, 1978. 


Order vacating stay order 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seg.), an order was 
issued December 11, 1972, awarding reparation to complainant 
against respondent. Counsel for respondent filed a request for 
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an extension of time for filing a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to sec- 
tion 47.25(e) of the rules of practice (7 C.F.R. 47.25(e)). 


On January 10, 1973, the order of December 11, 1972, was 
stayed, and respondent was given an extension of time to and 
including January 31, 1973, to file such a motion, together with 
its proposed answer. The time for filing has expired and no 
such motion or proposed answer has been filed. Accordingly, the 
stay order of January 10, 1973, is hereby vacated. The repara- 
tion awarded in the order of December 11, 1972, shall be paid 
within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


(No. 15,048) 


SUNNY FARMS, INC. v. SCHOENMANN PRODUCE CorP. PACA 
Docket No. 2-2527. Decided February 13, 1973. 


Allegation of purchase of entire shipment unsustained—Dismissal 


Where respondent purchased only a portion of the potatoes in each of the 
cars involved, and paid in full therefor, the complaint is dismissed. 


Complainant pro se. 
Harry Dow, Houston, Texas, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repa- 
ration award in the amount of $4,626.25 in connection with two 
shipments of potatoes in interstate commerce. 


A copy of the report of investigation was served upon each of 
the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto, denying liability. 
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Although the amount of damages claimed in the formal com- 
plaint exceeds $3,000, the parties waived oral hearing. Accord- 
ingly, the shortened method of procedure provided in section 
47.20 of the rules of practice (7 C.F.R. 47.20) is applicable. Pur- 
suant to such procedure, the parties were given the opportunity 
to submit additional evidence in support of their respective po- 
sitions by means of verified statements. Neither party submitted 
additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunny Farms, Inc., is a corporation whose ad- 
dress is P. O. Box 1, Edison, California. 


2. Respondent, Schoenmann Produce Corp., is a corporation 
whose address is 3102 Produce Row, Houston, Texas. At the time 
of the transaction involved herein, respondent was licensed un- 
der the act. 


8. On or about July 13 and July 26, 1971, respectively, in the 
course of interstate commerce, complainant, acting through its 
agent and broker, P. G. Sackenreuther, sold to respondent a por- 
tion of the potatoes contained in each of two pool cars, SFRC 
2412 and SFRC 2342, with the sales being made on a delivered 
basis, Houston, Texas. 


4. Pursuant to the above contracts complainant, on July 13 
and July 26, 1971, respectively, billed car SFRC 2412 out of 
Edison, California, and car SFRC 2342 out of Algoso, California, 
to respondent at Houston, Texas. Upon arrival of the cars in 
Houston, respondent received and accepted its part of the po- 
tatoes contained in each car and paid complainant’s agent Sack- 
enreuther for same in full. 


5. The formal complaint was filed on February 14, 1972, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that the entire 
contents of cars SFRC 2412 and SFRC 2342 were purchased by 
respondent. Respondent denies this allegation, and in its answer 
takes the position that it purchased only a portion of the potatoes 
in each of the cars. Respondent further alleges in its answer 
that it has paid complainant’s agent and broker, Sackenreuther, 
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in full for the portions of potatoes purchased in each carload and 
therefore owes complainant nothing in connection with these 
transactions. 


Complainant in the formal complaint states that Sackenreuther 
was its (complainant’s) agent and as such negotiated the sale of 
the potatoes in cars SFRC 2412 and SFRC 2342. There is no 
contention by complainant that in these negotiations Sacken- 
reuther was acting outside the scope of his agency. There is 
likewise no contention by complainant that anyone in complain- 
ant’s organization, other than Sackenreuther, dealt with respond- 
ent in connection with merchandising these potatoes or otherwise 
had first-hand knowledge of the terms of the sales made to re- 
spondent. The record contains statements by Sackenreuther that 
coincide in every respect to the position taken by respondent, to 
wit: that respondent had purchased only a portion of each of 
these carloads and had paid Sackenreuther in full for each. While 
the issue is not raised by complainant, evidence in the record in- 
dicates that Sackenreuther was authorized to collect and had col- 
lected on prior shipments made by complainant, and that respond- 
ent therefore had no reason to question the collection of funds by 
Sackenreuther in this instance. 


As the moving party complainant has the burden of proving, 
by a preponderance of the evidence, the allegations set forth in 
its complaint. We conclude that it has failed to do this, and has 
likewise failed to establish herein a cause of action as to respond- 
ent. Accordingly, we conclude that the complaint should be dis- 
missed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,049) 


JEBAVY-SORENSON ORCHARD COMPANY v. LYNN FOODS CORPORA- 
TION. PACA Docket No. 2-2382. Decided February 14, 1973. 


Jurisdiction—Established—Failure to pay—Reparation 
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Where respondent purchased and accepted the frozen fruit in issue, respondent 
is liable to complainant for the purchase price thereof. 


Complainant pro se. 
Respondent pro se. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested 
reparation from respondent in the amount of $4,980.08 in con- 
nection with a transaction in interstate commerce involving a 
truckload of frozen fruit. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was also served upon respondent, which filed an an- 
swer denying liability. 


Although the amount claimed exceeds $1,500, the parties 
waived oral hearing and the shortened procedure provided in the 
rules of practice (7 C.F.R. 47.20) is applicable. Pursuant to such 
procedure, complainant filed an opening statement. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Jebavy-Sorenson Orchard Company, is a cor- 
poration whose address is P. O. Box 280, Manistee, Michigan. 


2. Respondent, Lynn Foods Corporation, is a corporation 
whose address is 910 East 70th Street, Cleveland, Ohio. At the 
time of the transaction involved herein, respondent was not li- 
censed, but was operating subject to license under the act. 


8. On or about December 14, 1971, in the course of interstate 
commerce, and by oral contract, complainant sold to respondent a 
truckload of frozen fruit, consisting of 778 380-pound tons of 
frozen sliced Jonathan apples, at $.105 per pound, and 475 30- 
pound tons of frozen red tart pitted cherries, at $.1775 per pound 
for a total price of $4,980.08 delivered Cleveland, Ohio. 
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4. The contract was negotiated by Thomas Steele & Company, 
a broker at Skokie, Illinois, who issued and mailed to the parties 
a memorandum setting forth the terms agreed upon. 


5. On or about December 16, 1970, complainant shipped in its 
own truck from Manistee, Michigan, to respondent at Cleveland, 
Ohio, the kind and quality of commodities called for in the con- 
tract set forth in Finding of Fact No. 3. On arrival at Cleveland, 
Ohio, the frozen fruit involved herein were accepted by respond- 
ent. 


6. The total purchase price of the truckload of frozen fruit 
is $4,980.08, no part of which has been paid by respondent to 
complainant. 


CONCLUSIONS 


A preliminary issue presented for decision here is whether the 
Secretary has jurisdiction over the transaction involved herein. 
Respondent in its answer states as a defense the general propo- 
sition that jurisdiction is lacking, failing, however, to specify 
what jurisdictional requirement is not present. There are four 
basic jurisdictional requirements under the act; they are: (1) 


the transaction must involve “perishable agricultural commodi- 
ties” (7 U.S.C. 499a(4)); (2) the transaction must involve “in- 
terstate or foreign commerce” (7 U.S.C. 499a(8)); (3) the per- 
son complaining must petition the Secretary within 9 months 
after the cause of action accrues (7 U.S.C. 499f(a)); and (4) 
the respondent must be a licensee under the act or operating sub- 
ject to the licensing requirements of the act (7 U.S.C. 499d(a)). 
Upon review of the record before us, we conclude that respond- 
ent’s defense is without merit, as all four jurisdictional require- 
ments are present. Accordingly, we conclude that the Secretary’s 
jurisdiction has been established. 


Respondent also asserts as a jurisdictional defense that the 
Department’s entire proceeding is unconstitutional, in that it pur- 
ports to assume common law jurisdiction and render judgment 
without affording respondent its constitutional right to a jury 
trial. We have held on other occasions that the question of a 
right to trial by jury is not for our consideration since it is not 
the function of an administrative body to pass upon the consti- 
tutionality of a statute which the law-making body has com- 
mitted to it for administration. Simon Siegel Company v. John 
Heaton, 5 A. D. 915, and cases cited therein. 
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As the moving party in this proceeding, complainant has the 
burden of proving, by a preponderance of the evidence, that it 
sold and delivered to respondent the frozen fruit in question, that 
respondent accepted the frozen fruit, and that respondent has 
failed to pay for them. 


Complainant states in its opening statement that it sold the 
frozen fruit to respondent as alleged in the complaint; that the 
frozen fruit called for in the contract of sale was shipped in 
complainant’s truck to respondent at Cleveland, Ohio; and that 
respondent accepted the frozen fruit; but has failed to pay for 
them. Other evidence submitted by complainant consists of a 
copy of its invoice to Lynn Foods Corporation, dated December 
18, 1970, covering the subject frozen fruit, attached to the com- 
plaint as Exhibit 1, and a copy of the bill of lading, covering this 
transaction, attached to the complaint as Exhibit 2. 


Respondent, in its answer, admits the contract terms as set 
forth in the complaint. Respondent also admits accepting some 
commodities from complainant, but denies “for want of knowl- 
edge” that they were the same ones set forth in the complaint or 
that they were not paid for. Upon review of the evidence before 
us, we conclude that complainant has proven by a preponderance 
of the evidence that it sold the frozen fruit in question to respond- 
ent, that it shipped the frozen fruit to respondent, who accepted 
them upon delivery and is, therefore, liable for the agreed pur- 
chase price thereof. Respondent’s failure to pay complainant the 
purchase price of $4,980.08 is in violation of section 2 of the act. 
Reparation should be awarded complainant in that amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,980.08, with interest there- 
on at the rate of 8 percent per annum from January 18, 1971, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,050) 


PELICAN TOMATO Co., INC. v. FRED KARAM & SON. PACA Docket 
No. 2-2641. Decided February 14, 1973. 
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Agreed sale price—Invoices—Reparation 


Where the final sale price agreed upon between the parties was $8,139.50 for 
the tomatoes involved, respondent is liable to complainant for that 
amount, less the amount already paid to complainant by respondent 
thereon. 


Complainant pro se. 
Respondent pro se. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,438 in connection 
with a shipment of tomatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 C.F.R. 47.20) is applicable. Pursuant to this pro- 
cedure, complainant submitted an opening statement and re- 
spondent submitted an answering statement. Neither party sub- 
mitted a brief. 


FINDINGS OF FACT 


1, Complainant, Pelican Tomato Co., Inc., is a corporation 
whose address is Post Office Box 10116, 748 St. George Avenue, 
New Orleans, Louisiana. 


2. Respondent is an individual, Herbert Karam, doing business 
as Fred Karam & Son, whose address is 18 Lackawanna Avenue, 
Scranton, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the act. 


8. On or about November 22, 1971, complainant sold to re- 
spondent through a broker, Harry Mogy, of Hollywood, Florida, 
one truckload of U. S. No. 1 tomatoes to be shipped November 24 
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or 25, 1971. The parties agreed to the following quantities and 
prices: 


126 30 Ib. cartons of 5x6 @ $9.00 or $1,134.00 
415 ” 7 * 6x6 @ 9.00 or 3,735.00 
511 6x7 @ 7.50 or 3,832.50 
8 7x7 @ 5.00 or 490.00 
$9,191.50 
4. The truckload of tomatoes was shipped November 25, 1971, 
from Brownsville, Texas, to respondent at Scranton, Pennsyl- 
vania. On November 26, 1971, the parties, negotiating through 
the broker, agreed to a reduction in price of $1.00 per carton on 
the entire load, except for the 98 cartons of size 7x7 tomatoes, 
making the adjusted price for the load $8,139.50. 


5. Respondent accepted the tomatoes on arrival and has paid 
complainant $6,701.50 leaving a balance unpaid of $1,438. 


6. The formal complaint was filed May 25, 1972, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The sole relevant dispute between the parties concerns the 
prices agreed upon for the tomatoes. Complainant contends that 
the prices agreed upon were those which are set forth in Find- 
ings of Fact 3 and 4 above. Respondent contended in a letter 
attached to the investigation report that although he had asked 
the broker on November 22, 1971, for a load of tomatoes to be 
shipped the same day, he heard nothing further from the broker 
and therefore purchased a load from another party at a price of 
$9.00 for 6x6 and larger, $7.00 for 6x7 and $5.00 for 7x7 in a 40 
pound carton. Respondent further stated in the letter that the 
broker called him on November 26, and insisted that he take the 
load which is the subject of the present dispute since it was 
already rolling. According to respondent the broker stated that 
respondent had already been billed at $12.00 for 6x6 and larger, 
$10.00 for 6x7 and $7.00 for 7x7 in a 40 pound carton. Respond- 
ent stated that he told the broker the prices were completely out 
of line and would have to be adjusted. 


The evidence shows that respondent was invoiced on Novem- 
ber 25, 1971, exactly as shown in Finding of Fact 3, on the basis 
of a 30 pound carton, and was reinvoiced on November 27, 1971, 
to show the price change stated in Finding of Fact 4, also on the 
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basis of a 30 pound carton. Respondent submitted as an exhibit 
to his answer a copy of a Western Union telegram sending blank 
addressed to complainant stating that “the invoice should read 
6.75 - 6.75 - 5.25 - 3.75 as absolute top based on agreement and 
market”. However, the sending blank does not disclose, nor does 
respondent state when the telegram was sent. 


In his answer, respondent states that on November 26, the 
broker “called and told me that he had a rolling truck of Mexican 
tomatoes, 30+ cartons, ... He told us he wanted the same prices 
on this as the three previous trucks, $7.50 - 6x6s larger, $6.00 - 
6x7s and $4.50 - 7x7s”. 


Respondent went on to state that “. .. in the end he sold us 
the load on the basis of $.75 less for 30+ which is $1.00 less on 
40# basis than previous loads $6.75 for 6x6s larger, $5.25 for 
6x7s and $3.75 on 7x7s all F.O.B. plus freight’. 


Although respondent in his two accounts of the negotiations 
with the broker eventually arrives at a consistent price, the two 
accounts are nevertheless apparently in conflict as to whether the 
discussion concerned 30 or 40 pound cartons and as to the original 
offering price asked by the broker. Invoices attached to respond- 
ent’s answer pertaining to three prior tomato transactions be- 
tween the parties in the same month of 1971 show sales of and 
prices for 30 pound cartons. In two letters which are included as 
exhibits to the investigation report the broker states that the 
negotiations concerned 30 pound cartons. In addition, the broker’s 
account of the negotiations agrees with the position of the com- 
plainant as to price. Further support is given to complainant’s 
position by a letter attached to the investigation report from an 
employee of the Fruit and Vegetable Division, of this Department 
in which it is stated that Market News quotations for 80 to 85% 
U. S. No. 1 tomatoes at various points in Florida, November 24, 
1971, show prices at the same level as in complainant’s original 
invoice.! We conclude that the evidence supports the allegations 
of the complaint and that the final sale price agreed upon by the 
parties was $8,139.50. Respondent has paid complainant 
$6,701.50. Respondent’s failure to pay complainant the balance 


1. It will be noted that the subject tomatoes were shipped from Brownsville, Texas, after 
crossing from Mexico. &uotations for Mexican tomatoes were not available. However, re- 
spondent appealed to earlier invoices covering Florida tomatoes in support of his conten- 
tions concerning the value of the subject tomatoes. The parties therefore apparently agree 
that Texas and Florida tomatoes were selling for approximately the same prices during the 
period in question. 
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of $1,488 is a violation of section 2 of the act for which repara- 
tion will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $1,488, with interest thereon 


at the rate of 8 percent per annum from December 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,051) 


SUNNYDALE ORCHARDS v. BROWN’S FROSTED Foops, INc. PACA 
Docket No. 2-2869. Decided February 23, 1973. 


Order for reparation 


This order is issued in accordance with the facts and circumstances as set 
forth herein. 


Cosmo A. Giovinazzi, III, Vineland, New Jersey, for complainant. 
Respondent pro se. 
Moulton S. Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $3,709.58 in connection with transactions in interstate 
commerce involving shipments of peeler apples sold to respondent 
by complainant. In its answer respondent has admitted, in effect, 
all the material allegations of the complaint. Under the circum- 
stances, the issuance of an order without further procedure is 
appropriate pursuant to section 47.8(d) of the rules of practice 
(7 C.F.R. 47.8(d)). 


Complainant is an individual, Claude Duffield, doing business 
as Sunnydale Orchards, whose address is Aura-Willow Grove 
Road, Monroeville, New Jersey. Respondent, Brown’s Frosted 
Foods, Inc., is a corporation whose address is Christian and 
Howard Streets, Philadelphia, Pennsylvania. At the time of the 
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transactions involved herein, respondent was licensed under the 
act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of section 
2 of the act (7 U.S.C. 499b), resulting in damages to complain- 
ant of $3,709.58. Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$3,709.58, with interest thereon at the rate of 8 percent per 


annum from May 1, 1972, until paid. 
Copies hereof shall be served upon the parties. 


(No. 15,052) 


WADE HATCHER and D. C. HOLLAND v. SAF-WAY PACKAGING Co., 
Inc. PACA Docket No. 2-2624. Decided February 23, 1973. 


F.o.b. transaction—Warranty of suitable shipping condition— 
Breach of—Rejection justified—Dismissal 


Where respondent’s rejection of the tomatoes involved was justified due to 
complainant’s breach of the warranty of suitable shipping condition, the 
complaint is dismissed. 

Complainants pro se. 

Guy J. Wells, Providence, Rhode Island, for respondent. 
James W. Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant requested 
reparation from respondent in the amount of $5,211.00 in con- 
nection with a transaction in interstate commerce involving a 
piggyback load of tomatoes. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was also served upon respondent, which filed an answer 
denying liability. 


Although the amount claimed exceeds $3,000, the parties 
waived oral hearing and the shortened procedure provided in the 
rules of practice (7 C.F.R. 47.20) is applicable. Pursuant to 
such procedure, complainant filed an opening statement. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Wade Hatcher 
and D. C. Holland, doing business as Wade Hatcher and D. C. 
Holland, whose address is P. O. Box 1288, Homestead, Florida. 


2. Respondent, Saf-Way Packaging Co., Inc., is a corporation, 
whose address is 55 Rathbone Street, Providence, Rhode Island. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about March 28, 1972, in the course of interstate 
commerce, and by oral contract, complainant sold to respondent 
a piggyback load of mature green tomatoes, U. S. Combination 
80% U.S. No. 1, consisting of 931 40-pound cartons, for a total 
price of $5,211.00, f.o.b. Homestead, Florida. 


4. The contract was negotiated by Mike DeCristino, a broker 
at Homestead, Florida, who issued and mailed to the parties a 
memorandum setting forth the terms agreed upon. 


5. On or about March 28, 1972, complainant shipped in trailer 
number FT 232557 from Homestead, Florida, to respondent at 
Providence, Rhode Island, 931 40-pound cartons of tomatoes. 


6. The tomatoes referred to in the foregoing findings of fact 
were inspected by a Federal-State inspector at Homestead, 
Florida, beginning at 2 p.m. on March 27 and completed at 6:30 
p.m. March 28, 1972, and were certified as grading U. S. Com- 
bination 85% U.S. No. 1, with no decay. 


7. Upon arrival of the tomatoes at destination on April 4, 
1972, respondent obtained a Federal inspection of the shipment. 
The tomatoes were certified as to temperature and condition, in 
part, as follows: 


“Temperature of product: At side door Floor layer 60°F, 
8rd layer 63°F, top layer 59°F. 
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“Condition: Average approximately 20% green, 
turning to pink, 45% light red to red. 


Decay ranges from 2 to 10% in most samples, 
none, average 4% Grey Mold Rot. 


Range from 2 to 24%, average 11% soft tomatoes. 
Damage by sunken discolored areas averages 5%. 


8. On April 4, 1972, upon notification of the results of the in- 
spection, respondent rejected the shipment. 


9. The formal complaint was filed on April 27, 1972, which 
was within 9 months after the accrual of the cause of action 
herein. 


CONCLUSIONS 


The parties agree that the tomatoes involved herein were sold 
on an f.o.b. basis as mature green tomatoes U. S. Combination 
80% U. 8. No. 1. Furthermore, as borne out by the pleadings, 
the parties agree that the shipment was rejected by respondent at 
contract destination, Providence, Rhode Island, on April 4, 1972. 


The parties disagree as to whether the rejection was justified, 
with respondent pointing to the results of the Federal inspection 
made of the load on April 4 as evidence that it was justified in 
its rejection. Complainant, however, in effect contends that the 
inspection results do not establish a breach of contract, and that 
respondent’s rejection, therefore, was not justified. 


Respondent makes no claim of breach by complainant with 
respect to any express warranty connected with this transaction. 
It appears, however, that respondent is contending that the war- 
ranty of suitable shipping condition was breached by complain- 
ant, in that the tomatoes were allegedly in a state of abnormal 
deterioration upon arrival at contract destination, Providence, 
Rhode Island. 


The initial question, therefore, is whether or not the warranty 
of suitable shipping condition applies in this case. The regula- 
tions provide that in an f.o.b. sale, as here, the goods are to be 
placed free on board the car at shipping point, in suitable ship- 
ping condition (7 C.F.R. 46.48(i)). “Suitable shipping condi- 
tion” is defined as meaning that the commodity at time of billing, 
is in a condition, which, if the shipment is handled under normal 
transportation service and conditions, will assure delivery with- 
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out abnormal deterioration at the contract destination agreed 
upon between the parties (7 C.F.R. 46.48(j)). Complainant ap- 
parently contends that a requirement for the application of the 
warranty was not present here, in that the transportation serv- 
ice and conditions were abnormal. Complainant has the burden 
of proving the abnormality of the transportation services and 
conditions by a preponderance of the evidence. 


As evidence of the alleged abnormal] transportation service and 
conditions, complainant points to its memorandum of the bill of 
lading, which states in part: OPTIMUM TEMPERATURE IN- 
SIDE OF TRAILER 56 DEGREES. As we have already noted 
in Findings of Fact No. 7, the Federal inspection made of the 
tomatoes in Providence on April 4 revealed temperatures of the 
tomatoes as ranging from 59 to 63 degrees. Complainant appar- 
ently contends that the increase in temperature noted in the in- 
spection above that specified in the bill of lading is sufficient evi- 
dence to establish that the transportation service and conditions 
were abnormal. The suggested shipping temperature for mature 
green tomatoes is 55 to 65 degrees. Protection of Rail Shipments 
of Fruits and Vegetables, Agriculture Handbook 195, p. 45. Since 
the increase in temperature here was within the suggested range 
for shipping mature green tomatoes, we conclude that the trans- 
portation service and conditions were normal. Accordingly, the 
warranty of suitable shipping condition is applicable to the to- 
matoes involved herein. 


All of the Grades in the U. S. Standards for Fresh Tomatoes, 
provide a destination tolerance maximum of 5%, for tomatoes 
which are soft or affected by decay. The certificate of inspection 
shows under “condition” an average of 4% decay and 11% soft 
tomatoes, which exceeds the 5% soft or decay maximum allowed 
in the Standards. Accordingly, it is concluded that the tomatoes 
were not in suitable shipping condition for shipment to Provi- 
dence, Rhode Island, in breach of the warranty, and that respond- 
ent’s rejection of the tomatoes was therefore, justified. Accord- 
ingly, the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 15,053) 


LORETO G. TREVINO Co. v. GUSTAVO FUENTES and GRESCENCIO 
FUENTES. PACA Docket No. 2-2666. In order issued Feb- 
ruary 9, 1973, by Donald A. Campbell, Judicial Officer. 


REPARATION AWARDED—DEFAULT ORDER 
(No. 15,054) 


BYRD Foops, INC. v. OLITSKY & MILLER, INC. PACA Docket No. 
2-2854. Reparation of $4,133.00 with 8 percent interest 
from September 1, 1972, awarded complainant against re- 
spondent in order issued February 5, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,055) 


Cook PRODUCE, INC. v. SCHIRO PRODUCE COMPANY. PACA Docket 
No. 2-2853. Reparation of $277.20 with 8 percent interest 
from June 1, 1972, awarded complainant against respondent 
in order issued February 5, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,056) 


J. L. WEINSTEIN Co. INC. v. JOSEPH GILBERTO. PACA Docket No. 
2-2852. Reparation of $3,823.35 with 8 percent interest 
from January 1, 1972, awarded complainant against respond- 
ent in order issued February 5, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,057) 


NORWAY PRODUCE COMPANY v. OLITSKY & MILLER, INC. PACA 
Docket No. 2-2855. Reparation of $4,912.00 with 8 percent 
interest from August 1, 1972, awarded complainant against 
respondent in order issued February 5, 1973, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,058) 


BILL BORCHARDT Co. v. T. LEE ByrD & Sons. PACA Docket No. 
2-2858. Reparation of $794.87 with 8 percent interest from 
March 1, 1972, awarded complainant against respondent in 
order issued February 7, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,059) 


F. H. Hocus, INc. v. ToP CANNING, INC. PACA Docket No. 
2-2856. Reparation of $3,596.71 with 8 percent interest from 
April 1, 1971, awarded complainant against respondent in 
order issued February 7, 1978, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,060) 


MEL FINERMAN COMPANY, INC. v. LOYD RENEAU PRODUCE. PACA 
Docket No. 2-2859. Reparation of $310.00 with 8 percent in- 
terest from June 1, 1972, awarded complainant against re- 
spondent in order issued February 7, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,061) 


GENERAL POTATO & ONION DISTRIBUTORS, LTD. v. H. C. NAGEL & 
Sons. PACA Docket No. 2-2861. Reparation of $2,190.93 
with 8 percent interest from July 1, 1972, awarded complain- 
ant against respondent in order issued February 8, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,062) 


M. ROSE & SONS, LTD. v. SOUTHEASTERN PRODUCE CorP. PACA 
Docket No. 2-2862. Reparation of $4,005.00 with 8 percent 
interest from July 1, 1972, awarded complainant against re- 
spondent in order issued February 8, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,063) 


PARAMOUNT CITRUS ASSOCIATION, INC. v. STEVE AKINS WHOLE- 
SALE PRODUCE, INC. PACA Docket No. 2-2860. Reparation 
of $988.75 with 8 percent interest from July 1, 1972, 
awarded complainant against respondent in order issued 
February 8, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 15,064) 


BDK SALES Co. v. JACK WALKER. PACA Docket No. 2-2873. 
Reparation of $1,822.65 with 8 percent interest from Novem- 
ber 1, 1972, awarded complainant against respondent in or- 
der issued February 21, 1973, by Donald A. Campbell, Ju- 
dicial Officer. 


(No. 15,065) 


MUTUAL VEGETABLE SALES v. SCHIRO PRODUCE COMPANY. PACA 
Docket No. 2-2874. Reparation of $2,999.99 with 8 percent 
interest from October 1, 1972, awarded complainant against 
respondent in order issued February 21, 1973, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,066) 


P. C. KELLAM v. HILLTOP PRopUCE. PACA Docket No. 2-2875. 
Reparation of $1,318.00 with 8 percent interest from August 
1, 1972, awarded complainant against respondent in order 
issued February 21, 1973, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,067) 


PLEMMONS & IRVIN WHOLESALE PropUcE, INC. v. N. & J. PRo- 
DUCE Co. INc. PACA Docket No. 2-2876. Reparation of 
$794.75 with 8 percent interest from September 1, 1972, 
awarded complainant against respondent in order issued 
February 21, 1973, by Donald A. Campbell, Judicial Officer. 





544 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 32 A.D. 544 


(No. 15,068) 


ALEXANDER MARKETING COMPANY v. MIDLAND PRODUCE COoM- 
PANY. PACA Docket No. 2-2878. Reparation of $3,295.00 
with 8 percent interest from February 1, 1972, awarded 
complainant against respondent in order issued February 22, 
1978, by Donald A. Campbell, Judicial Officer. 


(No. 15,069) 


FRESHPICT Foops, INC. v. STEVE AKINS WHOLESALE PRODUCE, 
Inc. PACA Docket No. 2-2879. Reparation of $8,377.70 
with 8 percent interest from April 1, 1972, awarded com- 
plainant against respondent in order issued February 22, 
1973, by Donald A. Campbell, Judicial Officer. 


(No. 15,070) 


HOLLY PRODUCE Co., INC. v. VEGETABLE KING, INC. PACA Docket 
No. 2-2877. Reparation of $192.50 with 8 percent interest 
from June 1, 1972, awarded complainant against respondent 


in order issued February 22, 1973, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,071) 


M. J. DUER & COMPANY, INC. v. SCHIRO PRODUCE COMPANY. 
PACA Docket No. 2-2888. Reparation of $550.00 with 8 
percent interest from August 1, 1972, awarded complainant 
against respondent in order issued February 22, 1973, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,072) 


ROYAL PACKING COMPANY v. B & B PRODUCE COMPANY. PACA 
Docket No. 2-2884. Reparation of $1,553.60 with 8 percent 
interest from August 1, 1972, awarded complainant against 
respondent in order issued February 22, 1973, by Donald A. 
Campbell, Judicial Officer. 
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Breach of .......... 


Grade 


COST OF MARKETING 


Not included in processing costs 


COUNTERCLAIM 


Dismissal of 


DAMAGES 


Due to misrepresentation by broker that he had negoti- 
ated a valid and binding contract when he had 
not so done 


Reparation for, resulting from misrepresentation of 
performance 


Failure to submit proof of 


Undeterminable, invoice price not representative of 
true value 


DISMISSAL 


Of complaint 498, 527, 


Of counterclaim 


DEDUCTIONS 
Arbitrary 
Nonentitlement to 

EVIDENCE 
Invoices 
Investigation report 


Supporting allegation of final agreed upon sale price 
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FEES AND EXPENSES 


Untimely filed for by prevailing party ..................0.... 


F. 0. B. TRANSACTION 
Suitable shipping condition 


GUARANTEED RETURN 
Agreement for not established 


JURISDICTION 
Established 

ORDER 
For reparation . 
For undisputed amount 
On reconsideration 


Vacating stay order ..... 
PARTY RESPONDENT 

Dismissal of complaint against 

Improper 


PREVAILING PARTY 


Recovery of fees and expenses in connection with oral 
RRR Pa 488, 489, 


PURCHASE 


Of entire shipment allegation unsustained ..... 


Of portion of shipment 


PURCHASE PRICE 
Failure to pay ..... 


Reparation awarded for . 


PURCHASER 
pee ec : 
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Page 
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RATE OF COMMISSION 
Found to be unreasonable ........ ai asse hs eter eer 507, 512, 516 
Reduced from 15% to 3% .........00.. sweipnavsecaiis. SER enn ae 
Disallowed on goods appropriated to self ownership 507, 512, 516 


SUITABLE SHIPPING CONDITION 
Applicability of 


Breach of warranty of . 


TEMPERATURE 
Green tomatoes ... 


Within the range for shipping ............ 


TOTAL VALUE 


Of processed goods ......... 507, 512, 516 
Of unsold inventory ........... SE RT 
Used as basis for determining amount of liability ....... 507, 512, 516 


TRANSPORTATION SERVICE AND CONDITIONS 


UNSOLD INVENTORY 


Disallowance of charges for commission and storage 
on due to self ownership ........................... wees, 507, 512, 516 


Total value of .............. caf dap apis kubucinicinaint i 507, 512, 516 
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